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CIVIL TRIAL PROCEDURE OUTLINE

(Revised 01/167/20108)

Before Court opens, 

(A) 
Judge decides with Clerk (and, if grand jury term, District Attorney) who will give the following oaths:

(1)
Oath of the grand jury bailiffs - D.A.

(2)
The oath of the grand jury - D.A.

(3)
The oath of the traverse jury bailiffs - Judge

(4)
The general oath to the traverse jurors - Judge

(5)
Voir dire oath - Judge or Clerk

(B) 
Insure Judge has a copy of all original and later calendars that were sent for this term of court, complete with all instructions to counsel and the parties.

1.
OPEN COURT:  Sheriff (or Bailiff) calls court to order and introduces presiding Judge.  Dialogue: “Let’s have order in the Court.  The ________________ Term of Superior Court for the County of _____________________, State of Georgia, is now in session, Judge ___________________ presiding.  Please cease all audible conversation.”

2.
Introduce 

(A)  Clerk:

  

(B)  Sheriff:

3.
Optional prayer.  (Get card from Clerk prior to prayer so that you can introduce speaker.  Tell preacher not to have participants stand.)

4.
Pledge of Allegiance to Flag.    “I pledge allegiance to the flag of the United States and to the republic for which it stands . . .”

5.
IF GRAND JURY:  See GRAND JURY PROCEDURE OUTLINE.

[FOR TRIALS AFTER 1st, OUTLINE STARTS at (6), then jumps to (11) below.]
6.
Judge instruct CLERK to CALL the ROLL OF TRAVERSE JURORS.

7.
BEFORE 1st TRIAL ONLY: Judge (only) gives the general OATH to TRAVERSE JURORS en masse: “You shall well and truly try each case submitted to you during the present term and a true verdict give, according to the law as given you in charge and the opinion you entertain of the evidence produced to you, to the best of your skill and knowledge, without favor or affection to either party, provided you are not discharged from the consideration of the case submitted.  So help you God.”

8.
BEFORE 1st TRIAL ONLY: Judge (only) gives the  OATH to BAILIFFS FOR TRAVERSE JURY: “You shall take all juries committed to your charge during the present term to the jury room or some other private and convenient place where you shall keep them without meat or drink (water excepted), unless otherwise directed by the court.  You shall make no communication with them yourself nor permit anyone to communicate with them, except by leave of the court.  You shall discharge all other duties which may devolve upon you as bailiff to the best of your skill and power.  So help you God.”

9.
Judge CALLS the TRIAL CALENDAR to ascertain status of top ten (10) cases under USCR 8.4.

10.
Judge gives PRELIMINARY CIVIL INSTRUCTION  to jurors en masse.  Optional:  Bailiffs give each prospective juror copy to read.

11.
Judge calls for trial CIVIL CASE that is to be tried next.

12.
Judge inquires if PLAINTIFF is READY to proceed.

13.
Judge inquires if DEFENDANT is READY to proceed.

14.
Judge inquires IF PARTIES WANT CASE REPORTED.

15.
Judge CONFERS with COUNSEL and CLERK to:

(A) obtain DUPLICATE COPIES of REQUESTS TO CHARGE
 from counsel (so that Judge/staff can work on charge during jury selection process),

(B) obtain PROPOSED VERDICT FORM prepared by counsel pursuant to paragraph (7) of instructions on calendar cover sheet,

(C) discuss NUMBER OF JURORS to qualify and METHOD OF VOIR DIRE. 

In ALL CIVIL ACTIONS in superior court, qualify 24 jurors with each side having 6 peremptory challenges: 12 member jury.

IF ALTERNATE JURORS, there will be 3 jurors qualified for each alternate with each side having 1 peremptory challenge.  Court may direct one or two additional alternate jurors.  Prospective jurors (veniremembers) qualified for alternate and regular positions should be kept in separate panels for all purposes during process of exercising peremptory challenges.

COMMON EXAMPLE FOR TRIAL WITH 2 ALTERNATES:
 

24 jurors regular panel        -π  6 p. c. -Δ 6 p. c. = 12 regular jurors

  6 jurors alternate panel
   -π  2 p. c. -Δ 2 p. c. =   2 alternate jurors

30 jurors total qualified

If NO ALTERNATES planned, Court should get counsel pursuant to OCGA § 9‑11-47(a) to SIGN WRITTEN STIPULATION to proceeding with 10 or 11 jurors if one or two jurors becomes sick or disqualified and FILE stipulation on record.  Normally, if no stipulation, use alternates.

(D)  Ask counsel if they can agree to more than 12 jurors per panel for PANEL and INDIVIDUAL VOIR DIRE.

(E) inquire concerning any SPECIAL QUALIFICATIONS necessary for VOIR DIRE of jury. 

(1)  If any attorney in case has CONTINGENT FEE, get names of partners of firm.  Firm’s letterhead from correspondence may be in court file.

(2)  If party has INSURANCE on a claim, get the name of the insurance company, and whether stockholder or mutual company.

(3)  In a DIVORCE trial, discuss with counsel if divorce itself is not an issue.  Usually, if not, parties will stipulate that (1) Court can tell the jurors that divorce not issue and Court and not jury will be granting parties divorce and (2) Court does not need to ask jurors if conscientiously opposed to divorce.
(F)  clarify with counsel that, during their voir dire of jurors as individuals or by panel, any MOTION TO EXCUSE JUROR FOR CAUSE must be made before panel with juror returned to audience so that Court or counsel can ask the juror any additional questions necessary on motion, and

(G)  confer with counsel about concise description of action Court will give to jurors in Outline (18) below if any doubt whether counsel will object to it.  Try to get counsel to agree on what will be said.

16.
Judge or Clerk administer the following VOIR DIRE OATH to TRAVERSE JURORS en masse: “You shall give true answers to all questions as may be asked by the court or its authority, including all questions asked by the parties or their attorneys, concerning your qualifications as jurors in the case of (herein state the case).  So help you God.”

17.
INTRODUCE THE PARTIES AND COUNSEL TO THE JURY.

18.
Court should BRIEFLY DESCRIBE THE NATURE of the ACTION. 

19.
TWO-STEP VOIR DIRE

(A) 1st STEP:  EN MASSE
 VOIR DIRE:  Instruct jurors  to respond by standing to be identified, otherwise with only yes or no and to not volunteer information.  If additional response necessary:  bench conference.  Violating may cause problem with whole panel.
(1)  COURT ASKS QUALIFYING QUESTIONS TO JURORS:

(a)  Are any of you related by blood or marriage, second cousin or closer, to  [Plaintiff, Defendant, if individuals, and attorneys, if they have a contingent fee or other pecuniary interest in case]?

(b) Do any of you have an interest in the outcome of this case, or any interest arising out of business relations with a party to this case?




(c)  CORPORATE:
i.)  Are any of you a stockholder (or policyholder in the case of a mutual insurance company), officer, director, agent or employee of  [name of company having interest in case as party, insurer, or otherwise]?

ii.)  Are any of you related by blood or marriage, second cousin or closer, to any stockholder (or policyholder, if applicable), officer, director, or agent of  [name same company]?

(d)  Have you expressed any opinion as to which of the parties ought to prevail in this case?

(e)  Have you any wish or desire as to which party ought to succeed in this case?

(f)  DIVORCE ONLY:  Are you conscientiously opposed to the granting of a divorce by reason of religious or other convictions?  Provided the evidence is sufficient to do so, would you grant a divorce on legal grounds as instructed by the court?

(g)  Are any of you currently not residents of ________ County?

(2) ASK COUNSEL for both parties if the PANEL appears to be STATUTORILY QUALIFIED before begin individual voir dire by panels.

(B)  2nd STEP:  PANEL and INDIVIDUAL VOIR DIRE:

(1)  ORGANIZATION:  Have CLERK call JURORS into BOX in PANELS of 12 or the agreed number, requesting they sit in box in order called.
 After jurors seated in box, Clerk calls impaneled jurors names one at a time.  Ask jurors to do following:  When the CLERK calls your NAME, PLEASE STAND and STATE:

(a)  YOUR NAME,

(b)  ADDRESS, and 
(c)  OCCUPATION (if self-employed, please tell what your employment is, and if retired, please tell what your employment was before you retired.)
(2) VOIR DIRE
 or Questioning of jurors by:

(a) PLAINTIFF, if desired.

(b) DEFENDANT, if desired.

20.
(A)  BEFORE RECESS, review on jury list with counsel and Clerk what jurors will be in (a) base jury panel and (b) alternate jury panel, if alternates will be selected.

(B)  FIFTEEN (15) MINUTES RECESS for counsel to prepare for jury selection as required by Uniform Superior Court Rule 11.

21.
SELECTING JURY:

(A)  Commence JURY SELECTION using strike by LIST METHOD.
   

(B)  Before revealing the names of the selected jurors, ask counsel at BENCH CONFERENCE for ANY OBJECTIONS concerning JURY SELECTION PROCESS.

(C) Have CLERK CALL SELECTED 12 JURORS (and, after short delay ALTERNATE JURORS, if any, to insure they are seated together) into JURY BOX.

(D) Court INSTRUCTS ALTERNATES as to their function and importance: [Identify alternate jurors by name as alternates, then]  “If someone on regular jury becomes sick or disqualified you will be taking their place in the order you were called. This is not uncommon and can happen at any time during the trial or deliberations.  Whenever the Court uses the term “jury,” it includes you and you will be treated as part of the jury until deliberations begin.  If at that time, you have not already taken the place of a regular juror, I will give you special instructions.”

(E)  Ask COUNSEL if they AGREE WITH the COMPOSITION of the jury as called.

22.
RELEASE JURORS NOT SELECTED for this trial UNTIL CALL BACK, SET TIME, ETC.

23.
Judge should determine if the RULE OF SEQUESTRATION will be invoked and, if it is, CALL and SWEAR WITNESSES and GIVE FOLLOWING INSTRUCTIONS:

“All witnesses should remain outside of the courtroom except when you are personally called to testify.  Additionally, all witnesses should not discuss the case with the other witnesses or parties until the evidence is concluded or both of you have been excused from further appearance.”

NOTE:  If it appears necessary, the court should instruct counsel that counsel cannot tell any witness what an earlier witness has said.
 

24.
Ask JURY if they want PADS AND PENS to take notes.
  Also, review with jury about soft drinks and coffee.

25.
OPENING STATEMENTS
 to jury by:

(A)  PLAINTIFF;

(B)  DEFENDANT.

26.
PLAINTIFF presents EVIDENCE for its case-in-chief to jury - rests.

27.
DEFENDANT presents EVIDENCE for its case-in-chief to jury - rests.

28.
PLAINTIFF REBUTTAL, if any - close.

29.
DEFENDANT REBUTTAL, if any - close. AND SURREBUTTALS, AS NECESSARY.

30.
IF MOTION FOR DIRECTED VERDICT:  OCGA § 9-11-50(a): 

“ . . . If there is no conflict in the evidence as to any material issue and the evidence introduced, with all reasonable deductions therefrom, shall demand a particular verdict, such verdict shall be directed.”

31.
PRE-CHARGE [and PRE-CLOSINGS] CONFERENCE between the court and counsel.
(A)  PUT CONFERENCE ON RECORD.
(B)  Court asks counsel if any OBJECTIONS TO WRITTEN CHARGE GOING TO JURY ROOM WITH JURY; if so, make record of authority to do so.

(C)  REVIEW the PARTIES’ REQUESTS to CHARGE and the COURT’S TENTATIVE INSTRUCTIONS.   DETERMINE the FINAL version of the INSTRUCTIONS that the Court will give to the jury.

(D)  Get VERDICT FORM completed and, if possible, approved by counsel.

(E)  DETERMINE WHICH PARTY has OPENING and CLOSING SUMMATIONS based on whether Defendant introduces any evidence or admits prima facie case.

(F)  If MULTIPLE ATTORNEYS represent any ONE PARTY, REVIEW the NUMBER OF COUNSEL permitted to argue.
 

(F)  Review TIME ALLOWED under Uniform Superior Court Rule 13.

32.
[OPTIONAL]  Usually after recess in which Court prepares proposed final instructions, COURT gives COUNSEL PROPOSED FINAL INSTRUCTIONS to read and asks counsel if there is anything not already covered that they would like to bring to Court’s attention.  If a change is warranted, then it is made.  If not, then secretary can start making copies of instructions and verdict forms for each juror, court reporter, law clerk, etc.

33.
SUMMATIONS
 (CLOSING ARGUMENTS) given jury [change order if determined necessary in above step (36)] by:

(A) PLAINTIFF(s)  Start:

; Stop:
.  Time used:


(B) DEFENDANT(s)   Start:

; Stop:
.

(C) PLAINTIFF(s)  Time left:
    .    Start:

; Stop:
.

34.
(A) Court reads INSTRUCTION (CHARGE) to jury including alternates.

(B) JURY RETIRES:
(1)  REGULAR 12 Jurors to jury room;

(2)  ALTERNATE JURORS, who have not taken place of regular juror during trial, are kept in separate room from regular jurors during deliberations under care of a bailiff.

35.
Court receives OBJECTIONS TO CHARGE not already covered at pre-charge conference and RE‑INSTRUCTS jury, if necessary.

36.
Send APPROPRIATE EVIDENCE to JURY after obtaining COUNSELS' CONFIRMATION that EVIDENCE sent is PROPER and COMPLETE.

37.
JURY DELIBERATIONS.
   Keep notes on time when deliberations start, recess, end so have information that may be necessary for rulings, conduct of deliberations, etc.  (Most Court Reporters keep these times also.)  See footnote below for Required Procedure for Jury Communications.

Deliberations start:

Recesses:

Deliberations end:

38.
Receive VERDICT  from jury

(A) Ask the Foreperson to rise, and then ask the Foreperson:

(1) Have you reached a verdict?

(2) as it unanimous?

(3) Has the verdict been filled in, signed and dated by you?

(B) Then ask the Clerk of Court to receive and publish the verdict?

39.
Immediately after the verdict is announced, ASK COUNSEL if there is any OBJECTION as to the FORM OR LEGALITY OF THE VERDICT AS FRAMED.  If no objection is raised, then it has been waived and it cannot be brought up on appeal.
  If a valid objection is raised, then the judge can send the jury back to correct it before the jury is excused.

40.
POLLING JURY IN CIVIL CASE (DISCRETIONARY).

41.
(A)  Discuss with COUNSEL WHO WILL PREPARE PROPOSED JUDGMENT for the Court’s approval.  Be sure sent to all counsel/parties for input to Court.

(B)  For details on why a judge shall not express approval or disapproval of the verdict, see OCGA § 9-10-8.
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�See OCGA § 15�12�1, Exemptions from jury duty (Generally, full-time college student, primary caregiver of child ( 6 years with affidavit, primary teacher in home study program with affidavit, person (70 years with affidavit, service member or spouse on ordered military duty), and OCGA § 15�12�10, Juror’s failure to appear or unauthorized absence; contempt.


�OCGA § 15�12�138.


�OCGA § 15�12�140.


�If some but not all the parties want case reported, see  Harrington v. Harrington, 224 Ga. 305 (2) (161 S.E.2d 862) (1968); Ruffin v. Banks, 249 Ga. App. 297 (1) (548 S.E.2d 61) (2001).


�See USCR 10.3, Requests and Exceptions to Charge.


�OCGA § 15�12�122.


�OCGA § 9�11�47(b).


�In following example, p. c. = peremptory challenge.  The jury panel from which the jurors are selected can also be called a venire, and its members called venirepersons, Black’s Law Dictionary 1590 (8th ed. 2004); however, the Ga. statutes mostly use “jurors” for both before and after their selection to serve on actual jury.


�For purposes of peremptory challenges, regular and alternate jurors kept in separate panels.  See Devier v. State, 253 Ga. 604, 607 (323 S.E.2d 150) (1984).  Similarly, for civil jurors see OCGA § 9-11-47(b).


�See OCGA § 15�12�131, which requires panels consisting of 12 unless counsel agree otherwise.  If use 12 jurors per panel then may need more than 2 panels to qualify 24 for trial with no alternates if any venireperson excused for cause.


�OCGA § 15�12�132.


�Placement of 12 jurors in jury box is possible for this stage of voir dire, especially for statutory questions. under  See OCGA § 15�12�131.


�OCGA § 15-12-135, Disqualification for relationship to interested party:  “(a)  All trial jurors in the courts of this state shall be disqualified to act or serve in any case or matter when such jurors are related by consanguinity or affinity to any party interested in the result of the case or matter within the sixth degree as computed according to the civil law. Relationship more remote shall not be a disqualification.”


Note:  The civil law degree of kinship is ascertained by counting from the juror to the common ancestor to the interested party.  Therefore the correct method of computation is to count the “steps” or generations from one ancestor to the next counting each step or generation as one degree and not to count each ancestor as a degree.


For recent detailed discussion of this area, see Cheeks v. State, 234 Ga. App. 446 (507 S.E.2d 204) (1998).  “Consequently, under the civil law formula, first cousins are related within the fourth degree of consanguinity, second cousins come within the sixth degree, and third cousins are eighth-degree relations.”  Id. at 449.


Garrett v. State, 203 Ga. 756 (48 S.E.2d 377) (1948):  “A husband is related by affinity to the blood relatives of his wife, but as a consequence of marriage he is not related in any way to those persons to whom his wife is related only by affinity. Lee v. Jones, 161 Ga. 829 (132 S.E. 79).”


Alexander v. State, 260 Ga. 870 (401 S.E.2d 7) (1991): “A criminal defendant is considered related by marriage to blood relatives of his wife, but not to people that his wife is related to only by marriage.”


Georgia Power Co. v. Moody, 186 Ga. 343 (197 S.E. 844) (1938) (“The general rule is that the husband is related by affinity to the blood relatives of the wife, and the wife is likewise related to the blood relatives of the husband.  This relationship by affinity is dissolved by the death of either party to the marriage which created the affinity provided the deceased party left no issue living.”).


Eaton v. Grindle, 236 Ga. 324, 325 (223 S.E.2d 670) (1976):  “The statute is applicable to jurors and interested parties related by consanguinity or affinity, i.e., by blood or by marriage.  The husband is related to his wife’s kindred by affinity in the same degree that she is related by consanguinity. See Burns v. State, 89 Ga. 527 (15 S.E. 748) (1892).”  But see Cheeks v. State, supra note 11, that criticizes the degree of relationship computed in this case.


�OCGA ( 15-12-134.  See Kim v. Walls, 275 Ga. 177 (563 S.E.2d 847) (2002), infra note 23. If record in case shows a juror has a “compelling bias or interest in the outcome of the case,” Court may not rely solely on the juror’s own assurances of impartiality but will be required to make further factual determination under Lively v. State, 262 Ga. 510 (1) (421 S.E.2d 528) (1992).  See also Kim v. Walls, infra note 20.   But see Garland v. State, 263 Ga. 495 (1) (435 S.E.2d 431) (1993).  More often this arises in panel or individual voir dire below.


�Atlanta Coach Co. v. Cobb, 178 Ga. 544, 174 S.E. 131 (1934) (seminal case); employees of corporation incompetent.  Ferguson v. Bank of Dawson, 53 Ga. App. 309, 312 (185 S.E. 602) (1936). 


�Relative to an employee of the defendant corporation not incompetent to serve. Ford v. Saint Francis Hosp., 227 Ga. App. 823 (490 S.E.2d 415) (1997).


�OCGA § 15-12-134.


�Id.


�OCGA § 19�5-9.  MAY NOT NEED this if divorce itself is not an issue.  Discuss with counsel.  Usually if divorce is not an issue, by stipulation Court can tell the jurors that it is not and Court will be granting parties divorce.


�OCGA § 15-12-163 [felony jury?]; State Highway Dep’t v. Smith, 117 Ga. App. 210 (1968); Taylor v. Warren, 175 Ga. 800, 804 (166 S.E. 225, 227) (1932); OCGA § 15-12-163 [felony jury]..


�Since apparently the above question would be just as to whether jurors appear qualified under statutory questions asked under OCGA § 15-12-164 in (17) above, the Court should be aware if any juror appears disqualified under the following statute at any time during voir dire:





OCGA § 15-12-163 given below only for reference, since it applies exclusively to felony cases.  Atlanta Coach Co. v. Cobb, 178 Ga. 544 (174 S.E. 131) (1934) “However, the disqualification on account of mental illness, mental retardation, or intoxication would also apply in civil cases under the authority of OCGA § 15-12-123, which guarantees parties in civil cases a full panel of twenty-four ‘competent and impartial’ jurors from which to strike.”  Ga. Prac. and Proc. (2009�10 ed.), § 20�6.  It appears the other statutory objections might be based on the same grounds in a civil case.


OCGA § 15-12-163,  Challenges for cause; hearing of evidence; when objection may be made :


(a)  When each juror is called, he shall be presented to the accused in such a manner that he can be distinctly seen. 


  	(b)  The state or the accused may make any of the following objections to the juror: 


(1)	That the juror is not a citizen, resident in the county; 


(2)	That the juror is under 18 years of age; 


(3)	That the juror is incompetent to serve because of mental illness or mental retardation, or that the juror is intoxicated; 


(4)	That the juror is so near of kin to the prosecutor, the accused, or the victim as to disqualify the juror by law from serving on the jury;


(5)	That the juror has been convicted of a felony in a federal court or any court of a state of the United States and the juror’s civil rights have not been restored; or 


(6)	That the juror is unable to communicate in the English language. 


(c)  It shall be the duty of the court to hear immediately such evidence as is submitted in relation to the truth of these objections; the juror shall be a competent witness for this purpose. If the judge is satisfied of the truth of any objection, the juror shall be set aside for cause.


� Clerk should have given prospective jurors when reporting tags with number corresponding to their number on  jury list; this makes it easier to identify them.


�See Uniform Superior Court Rule 10.1 about procedure and limitations.





IMPORTANT: OCGA 15-12-164(d) (eff. 2005) states, “The court shall also excuse for cause any juror who from the totality of the juror’s answers on voir dire is determined by the court to be substantially impaired in the juror's ability to be fair and impartial. The juror’s own representation that the juror would be fair and impartial is to be considered by the court but is not determinative.”  BUT NOTE:  Statute in statutory part apparently limited to juries in felony trials.





If record in case shows a juror has a “compelling bias or interest in the outcome of the case,” Court may not rely solely on the juror’s own assurances of impartiality but will be required to make further factual determination under Lively v. State, 262 Ga. 510 (1) (421 S.E.2d 528) (1992).  But see Garland v. State, 263 Ga. 495 (1) (435 S.E.2d 431) (1993).





NOTE: Kim v. Walls, 275 Ga. 177 (563 S.E.2d 847) (2002), held: “O.C.G.A. § 15-12-134 provides:  ‘In all civil cases it shall be good cause of challenge that a juror has expressed an opinion as to which party ought to prevail or that he has a wish or desire as to which shall succeed. Upon challenge made by either party upon either of these grounds, it shall be the duty of the court to hear the competent evidence respecting the challenge as shall be submitted by either party, the juror being a competent witness. The court shall determine the challenge according to the opinion it entertains of the evidence adduced thereon.’


. . . [T]he broad general principle intended to be applied in every case is that each juror shall be so free from either prejudice or bias as to guarantee the inviolability of an impartial trial. . . . If error is to be committed, let it be in favor of the absolute impartiality and purity of the jurors.  [Cit.] Thus, when a prospective juror has a relationship with a party to the case that is either close or subordinate, or one that suggests bias, the trial court must do more than "rehabilitate" the juror through the use of any talismanic question. The court is statutorily bound to conduct voir dire adequate to the situation, whether by questions of its own or through those asked by counsel.


. . . [T]he trial court [is required] to conduct voir dire of sufficient scope and depth to ascertain any partiality. [Cits.] To assist the court in accomplishing this task, counsel should be given the "broadest of latitude" in questioning prospective jurors who have expressed interest or bias. White v. State, 230 Ga. 327, 336 (5) (196 S.E.2d 849) (1973).	. . . [W]e [reject] a bright-line or per se rule that [excludes] a class of persons from jury duty . . .


Our holding today in no way modifies our adherence to the fundamental principle that "the law presumes that potential jurors are impartial," [Cit.], and that the burden of proving partiality still rests with the party seeking to have the juror disqualified. O.C.G.A. § 15-12-133 ; O.C.G.A. § 15-12-163 . Nor do we in any way limit the extremely broad discretion of trial courts in deciding whether to exclude a juror for cause once an adequate inquiry has been conducted. [Cit.] We simply conclude that when voir dire questioning is curtailed as it was here, the process fails to achieve its purpose of ferreting out bias, and an abuse of discretion results.”





See also Clack�Rylee v. Auffarth, 273 Ga. App. 859 (616 S.E.2d 193) (2005).





�IN CIVIL CASES, Clerk will hand jury list back and forth to counsel starting with Plaintiff so counsel can enter their peremptory challenges, but CLERK should NOT CALL OUT NAMES of jurors again and JURORS should NOT  STAND UP again during selection process.





Also pursuant to USCR 11, if above 15 minute recess given for counsel to prepare for jury selection, “thereafter, during the selection of jurors, the court in its discretion, upon first warning counsel, may restrict to not less than 1 minute the time within which each party may exercise a peremptory challenge; a party shall forfeit a challenge by failing to exercise it within the time allowed.”  Only use if repeated, serious delay since proper selection by the attorneys can often take some time.


�  For Batson v. Kentucky challenge, see Ga. Prac. and Proc. (2009-10 ed.), § 20-6, p. 957-59, and Ga. Crim. Trial Prac. (20097-20108 ed.), § 18�31.  If there is a successful Batson challenge and the jurors are unaware of the party that struck them (silent strike or list method is used), then following remedies have been successful:


(1) reinstate the improperly struck juror, and the previously chosen twelfth juror can be made into an alternate juror.  Stokes v. State, 281 Ga. 825, 829 (3), 642 S.E.2d 82 (2007); Holmes v. State, 273 Ga. 644, 645-46 (2), 543 S.E 2d 688 (2001) [if more than one juror struck improperly, then presumably all chosen jurors over twelve are made into alternate jurors].


(2) reinstate the improperly struck jurors, and “then [permit] selection to resume starting with the first reinstated juror.”  Eppinger v. State, 231 Ga. App. 614, 616 (5), 500 S.E.2d 383 (1998).


(3) restrike the entire jury from the same panel that has been voir dired and disallow any peremptory strikes against the jurors that were previously improperly stuck.  Ellerbee v. State, 215 Ga. App. 312, 315-18 (7), 450 S.E.2d 443 (1994).


(4) Of course, Batson allowed for the “trial court to discharge the venire and select a new jury from a panel not previously associated with the case.”  Batson v. Kentucky, 476 U.S. 79, 99 (1986).


�For replacement of regular juror by alternate, see OCGA § 15�12�172.


�See O’Kelley v. State, 175 Ga. App. 503 (1) (333 S.E.2d 838) (1985).


�Id.


�See OCGA §§ 24-9-61, Right to have witnesses sequestered; effect of irregularity; Superior Court Civil Bench Book § 12.1, Sequestration (especially see instruction if rule violated) 24-9-61.1, Presence in courtroom of victim of criminal offense.  ; Superior Court Criminal Bench Book § 16.14.  See also Superior Court Civil Bench Book § 12.1 Sequestration (especially see instruction if rule violated) OCGA ( 24-9-61.1,  Presence in courtroom of victim of criminal offense; Superior Court Criminal Bench Book § 16.14, Rule of Sequestration of Witnesses.


�Judge has discretion as to whether jurors may take notes and use them during deliberations.  Wilson v. Childers, 174 Ga. App. 179 (5) (329 S.E.2d 503 (1985); Denson v. State, 149 Ga. App 453, 455 (3) (254 S.E.2d 455) (1979); Wilson v. Childers,  174 Ga. App. 179 (5) (1985); Potts v. State, 259 Ga. 96 (21) (376 S.E.2d 851) (1989).   But does not err in declining to make these notes a part of the record on appeal.  Cromartie v. State, 270 Ga. 780 (25) (514 S.E.2d 205) (1999).


�“The trial court has broad discretion to control the content of the opening statements of both parties. [Cit.]” Bakery Servs. v. Thornton Chevrolet,  224 Ga. App. 31 (5) (479 S.E.2d 363) (1996).   “[P]articularly with regard to matters of questionable admissibility.”  McGee v. State, 272 Ga. 363 (3) (529 S.E.2d 366) (2000); Wynn v. State, 225 Ga. App. 206 (4)  (483 S.E.2d 352) (1997).  See OCGA § 9�10�183 for trial counsel’s use of blackboards, charts, or models in opening in civil cases.  “The trial court has discretion in the control of such matters.” Oglethorpe Power Corp. v. Sheriff, 210 Ga. App. 299, 303 (6) (436 S.E.2d 14) (1993).


�Unless the judge is absolutely certain the grant of a directed verdict will not be reversed, the judge should deny the motion and let it go to the jury, and, if the verdict cannot be supported by the evidence, then grant a JUDGMENT N.O.V. under OCGA § 9-11-50(b).  If the judge gets reversed using this procedure, at least there will not have to be a new trial since the appellate court can reinstate the verdict.  See Mayor of Savannah v. Palmerio, 242 Ga. 419 (249 S.E.2d 224) (1978).  However, this procedure may ignore some legal, practical and psychological factors of a jury having spoken for the community in its verdict.


�OCGA § 9-10-5:  “(b)  In any civil action, upon motion by a party, upon request by the jury, or sua sponte, a judge of a superior, state, or city court is authorized, but shall not be required, to reduce all of the charge to the jury to writing and send all of the charge so reduced to writing out with the jury during its deliberation.


(c) Any charge reduced to writing under subsection (a) or (b) of this Code section shall be filed with the clerk of the court . . . ”


�See OCGA §§ 9�10�182, Number of counsel who may argue case, and 9�10�186, Opening and closing arguments.


�See infra note 37 for discussion on applicable authority.


�As amended in 2008, USCR.S.C. Rule 13.1 provides, “Time limitations.  Counsel shall be limited in their arguments as follows: 


. . . (D)  Civil cases other than appeals from magistrate courts � 21 hours each side.  (E)  Appeals from magistrate courts � 30 minutes each side.”		


The USCR  is now in alignment with OCGA ( 9-10-180, Time limits for arguments, which allows for 2 hours on a side.  Extensions of time are permitted under OCGA ( 9�10�181.  Extension of time limit for argument after application therefor and USCR, Extensions [of Argument].  Before argument, counsel may apply to the court for an extension of the time prescribed for argument.  USCR 13.2. But see U.S.C. Rule 13.2, Extensions [of Argument] wherein, before argument, counsel may apply to the court for an extension of the time prescribed for argument.  See also OCGA § 9�10-180, Time limits for arguments, providing for 2 hour limits, and McIntyre v. Pope, 215 Ga. App. 600 (451 S.E.2d 110) (1994), which held no conflict between Superior Court Rule 13.1 and this section; the trial court could limit closing argument at trial to one hour per side where there was no request for additional time as authorized by Superior Court Rule 13.2. 


� In  “argument in between” (B) above, two (2) lawyers may present argument for a party.  “Last say” argument (C) above is limited to one attorney per party presenting argument.  Sheriff v. State, 277 Ga. 182 (2) (587 S.E.2d 27) (2003) construing identical OCGA §§ 9�10�182 (civil) and 17�8�70 (criminal) and USCR 13.3.


Counsel may refer to law that judge will give in charge during closing but should not read law in jury’s presence that judge will not give in charge.  Conklin v. State, 254 Ga. 558 (10 ) (b) (331 S.E.2d 532) (1985); Central of Ga. R. Co. v. Sellers, 129 Ga. App. 811 (4) (201 S.E.2d 485) (1973).


�OCGA § 15�12�171.  Alternates are brought back with regular jury for any proceedings in court; they may be kept available and qualified to replace a regular juror who becomes sick or disqualified during deliberations.


�COMPLY with “CONTINUING WITNESS RULE,” which precludes the court from allowing written testimony to go out with the jury to be read again during deliberations. Hinton v. State, 233 Ga. App. 213 (1) (504 S.E.2d 49) (1998);  Milich, Ga. Rules of Evidence (2nd ed.), § 19.8; and excellent Milich, Courtroom Handbook on Ga. Evidence (20096 ed.), Continuing Witness Rule.  See also Rumsey, Agnor’s Ga. Evidence (4th3rd ed.), § 15�12, What goes to the jury room?  “[W]hether or not to allow the pleadings to go out with the jury is purely within the discretion of the trial judge.”  Russell v. Wickes Lumber, 190 Ga. App. 16 (378 S.E.2d 148) (1989).  If send pleadings out, not error if instruct jury they are merely claims of parties and not evidence.  Cox v. Cantrell, 181 Ga. App. 722 (3) (353 S.E.2d 582) (1987).  If sending to jury to consider purported admissions therein, see C & W Land Dev. Corp. v. Kaminsky, 175 Ga. App. 774 (4) (334 S.E.2d 362) (1985).  Cf. OCGA § 24-3-30.  But beware sending out pleadings, interrogatories and answers of another civil case. Goins v. Glisson, 163 Ga. App. 290 (2) (292 S.E.2d 917) (1982).


�OCGA § 15�12�141, Jury deliberation rooms; furnishing food and nonalcoholic beverages:  “. . . While the jury is deliberating, the presiding judge may direct them to be furnished with such food and nonalcoholic beverages as the judge shall think proper.”


See OCGA § 15�12�172, Replacement of incapacitated jurors; effect of replacement.


See generally Ga. Prac. and Proc. (2009-107 ed.), Chapter 20, The Jury, and Ga. Crim. Trial Prac. (20097-20108 ed.), Chapter 24, Submitting The Case to the Jury, especially, § 24-19 Communicating with Jury, § 24-20 Reading Testimony to Jury, § 24-22 Recharge.


REQUIRED PROCEDURE FOR JURY COMMUNICATIONS: “Trial courts [are required] to have jurors’ communications submitted to the court in writing; to mark the written communication as a court exhibit in the presence of counsel; to afford counsel a full opportunity to suggest an appropriate response; and to make counsel aware of the substance of the trial court’s intended response in order that counsel may seek whatever modifications counsel deems appropriate before the jury is exposed to the instruction.”  Lowery v. State, 282 Ga. 68, 76 (646 S.E.2d 67) (2007).


�See Civil Benchbook ( 15.13, Receiving and Publishing; and Ga. Prac. and Proc. (2009�10 ed.), Chapter 22, Verdicts.


�If no objection to verdict made before jury released, objection to verdict apparently waived even without this query of counsel but this provides highest level of fairness and confirms certainty of waiver.  Clifton v. Clifton, 249 Ga. 831 (2) (294 S.E.2d 518) (1982); Ward v. Ward, 268 Ga. App. 394 (2) (601 S.E.2d 851) (2004); LaBanz v. Bank South, Macon, 198 Ga. App. 79 (1) (400 S.E.2d 357) (1990).  On authority to return jury to correct inconsistent and void verdict, see  LaBanz v. Bank South, Macon, 198 Ga. App. 79 (1) (400 S.E.2d 357) (1990) supra.  See also Ga. Prac. and Proc. (2009�10 ed.), § 22-4, Construction of verdicts.


�In a civil case it is discretionary with the trial court whether to allow the jury to be polled and correspondingly not error to refuse to ask particular questions of individual jurors. McNeil v. Cowart , 186 Ga. App. 411, 414 (2) (367 S.E.2d 291) (1988);  White v. Seaboard Coast Line R.R., 139 Ga. App. 833, 836 (1) (229 S.E.2d 775) (1976).


If POLLING OF JURY ALLOWED, have Clerk call name of each juror one at a time and ask them: (1) Was that your verdict in the jury room?  (2) Was it freely and voluntarily made by you?  (3) Is it still your verdict?


See Ga. Prac. and Proc. (2009-107 ed.), § 20�14, and Ga. Crim. Trial Prac. (20097-20108 ed.), § 25-4.
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