	IN THE STATE COURT OF FULTON COUNTY

STATE OF GEORGIA

	STATE OF GEORGIA,

Plaintiff,

v.

CHRISTOPHER JOHN HARRADINE,

Defendant.
	))))))))))

)

)
	Case No.:  11-CR-367701

Date of Intoxilyzer Test:  10/16/2009

Intoxilyzer Serial #  68-013490


ORDER REGARDING MATERIALITY OF SOURCE CODE


The Defendant filed a motion seeking production of the computer source code for the Intoxilyzer 5000 machine, either from the State, or via an out-of-state subpoena to the manufacturer, CMI, Inc.  The Court held an evidentiary hearing on this matter on November 14, 2011.


The State is not in possession of the source code that the Defendant is seeking. The Georgia Court of Appeals has recognized that the source code is not in the possession or control of the State. Hills v. State, 291 Ga. App. 873, 663 S.E.2d 265 (2008); Holowiak v. State, 308 Ga. App. 887, 672 S.E.2d 454 (2009). The State cannot produce items not in its possession or control.


Accordingly, the Defendant requests that the Court determine that the source code constitutes material evidence, and therefore, issue a certificate of materiality to facilitate production of the source code from the manufacturer, CMI, Inc., pursuant to an out-of-state subpoena duces tecum. This procedure is authorized by the Uniform Act to Secure the Attendance of Witnesses From Without the State (hereinafter, the “Uniform Act”), which has been adopted in Georgia and Kentucky.  See, O.C.G.A § 24-10-90 et seq.  Kentucky is the state where CMI, Inc., is domiciled.


Defendant seeks production of the source code, in digital format, via a subpoena duces tecum.  See Yeary v. State, 289 Ga. 394, 711 S.E.2d 694 (2011); Wollensen v. State of Georgia, 242 Ga. App. 317, 529 S.E.2d 630 (2000). Prior to issuing such a subpoena, however, the court must determine whether the requested items are material to the case. In  Davenport v. State, 289 Ga. 399, 711 S.E.2d 699 (2011), the Georgia Supreme Court stated, “[t]he Georgia trial judge presented with a request for a certificate is charged with deciding whether the sought-after witness is a ‘material witness.’”  In Davenport, the Court went on to adopt the definition of a “material witness” as “a witness who can testify about matters having some logical connection with the consequential facts, especially if few others, if any, know about these matters.” Id. In this case, Defendant contends that the witness is material because the witness will have knowledge of both the device’s repair history and its component source code sufficient to afford the Defendant an opportunity to thoroughly inquire as to the machine’s accuracy or reliability particularly as it pertains to the valuation of the Defendant’s breath sample on October 16, 2009.


The Defendant offered the testimony of Matthew E. Malhiot in support of his motion for an order finding materiality of the Intoxilyzer 5000 software “source code” to facilitate the issuance of a subpoena to out-of-state witnesses.  Mr. Malhiot was accepted  as an expert on the Intoxilyzer 5000 and in the areas of forensic breath alcohol analysis and infrared spectroscopy.  Mr. Malhiot stated that the source code is the human readable form of the instructions that the Intoxilyzer 5000 follows. 


The Defendant is charged with driving a motor vehicle while having an unlawful alcohol concentration. The result of Defendant’s breath test is the most material evidence of whether he was, in fact, driving with an alcohol concentration greater than the legal limit. The question presented by this motion is whether the source code has some logical connection to the consequential facts in this case.  Davenport supra. 


Mr. Malhiot testified that an examination of the source code is material to determine whether the machine is performing according to its specifications.  Mr. Malhiot testified that the source code will facilitate an examination of the inner workings of the machine in order to determine whether the machine has performed according to its specifications.  Mr. Malhiot testified that the source code is relevant to determine the accuracy of the breath test results produced in Mr. Harradine’s case.  According to Mr. Malhiot, prior to the breath test performed upon Mr. Harradine, the Intoxilyzer 5000 conducted a diagnostic check. During the diagnostic check, internal standards were conducted with regard to the calibration of the instrument upon which Mr. Harradine was tested.  Mr. Malhiot testified that the use and accuracy of internal standards as a means of determining a suspect’s breath alcohol concentration is performed according to the instructions contained in the source code.  According to Mr. Malhiot, the source code provided the instructions for the use of internal standards to arrive at the breath alcohol results of Mr. Harradine in this case.  


The proper functioning of the Intoxilyzer 5000 is essential to the prosecution of the charge against the Defendant.  Because the source code is central to the proper functioning of the Intoxilyzer 5000, the Court finds and certifies that Defendant has presented a sufficient basis to establish that the source code is material evidence in this case.


WHEREFORE, IT IS HEREBY ORDERED that Defendant’s request for the issuance of a certificate of materiality in order to seek an out-of-state subpoena duces tecum pursuant to O.C.G.A. §24-10-90 et seq., is GRANTED.


SO ORDERED this ____ day of December, 2011.





___________________________






The Honorable Susan Edlein




Judge, Fulton County State Court

Original:  Clerk of State Court

cc:
Ms. Jodi Harter, Solicitor

Mr. William L. Swank, II, Attorney for Defendant
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