IN THE STATE COURT OF FULTON COUNTY

STATE OF GEORGIA

	RONALD JEWETT, JR.,
Plaintiff,
	)

)

)

)
	

	v.
	)

)
	CIVIL ACTION FILE 

NO. 12-EV-014479D

	KEITH ALAN BARRETT, M.D., Individually and PIEDMONT MEDICAL CARE CORPORATION,
Defendants.
	)

)

)

)

)
)
	


JURY CHARGE


You have been considering the case of Ronald Jewett, Jr. versus Keith Alan Barrett, M.D., Individually, and Piedmont Medical Care Corporation.  The parties will outline to you their contentions in their closing arguments.  These are your instructions as to the law you should apply to the facts of the case, as you find them to be.  You will be given a copy of this charge to have with you in the jury room during your deliberations. 
Burden of Proof
In a civil case such as this, the Plaintiff has the burden of proof, which means that the Plaintiff must prove whatever it takes to make his case, except for any admissions by the Defendants.  The Plaintiff must prove his case by what is known as a preponderance of the evidence; that is, evidence upon the issues involved, while not enough to wholly free the mind from a reasonable doubt, is yet sufficient to incline a reasonable and impartial mind to one side of the issue rather than to the other.
Evidence

Evidence is the means by which any fact that is put in question is established or disproved.  Evidence includes all of the testimony of the witnesses as well as the exhibits admitted during the trial.  It also includes any stipulations, which are facts agreed to by the lawyers.

Facts may be proven by either direct or circumstantial evidence.  Direct evidence is evidence that immediately correlates with the issue in question.


Circumstantial (or indirect) evidence is evidence that only tends to suggest or support a fact; it must be such as to reasonably establish that fact over any alternative.  The comparative weight of circumstantial and direct evidence on any given issue is a question of fact for you to decide.

Credibility of Witnesses

The jury must determine the credibility of the witnesses.  In deciding this, you may consider all the facts and circumstances of the case, including the witnesses’ manner of testifying, their intelligence, the means and opportunity of knowing the facts to which they testify, the nature of the facts to which they testify, the probability or improbability of their testimony, their interest or lack of interest, and their personal credibility as you observe it.  You make all decisions as to the facts of this case, under the law as given you in this charge.
Impeachment

When witnesses appear and testify, they are presumed to speak the truth unless impeached in some manner provided by law.  To impeach a witness means to discredit the witness, or prove the witness unworthy of belief.
A witness may be impeached: 
a. by disproving the facts to which the witness testifies; or
b. by proof of contradictory statements previously made by the witness about matters 

relevant to the testimony and to the case.


When a witness is successfully contradicted as to a material matter, the witness’s credibility as to other matters shall be a question for you, the jury.  Since believability of witnesses is a matter to be determined by the jury under proper instructions from the Court, if an effort is made to impeach a witness, it is the duty of the jury to determine whether the effort has been successful and whether the witness is to be believed.
Any conflicts in the evidence are to be reconciled wherever possible.  All witnesses are presumed to speak the truth and, if possible, you should not attribute a false statement to any of them.  If you find that this cannot be done, then you should believe the evidence that is most reasonable and believable to you and decide the case by the preponderance of the evidence as you find it to be.
Expert Witnesses


Testimony has been given in this case by certain witnesses who are termed experts.  Expert witnesses are those who because of their training and experience possess knowledge in a particular field which is not common knowledge or known to the average citizen.  The law permits expert witnesses to give their opinions based upon their training and experience.  A defendant doctor is competent to give his opinion as an expert in a medical malpractice action against him.  Such expert testimony is no different than any other expert witness testimony.

You are not required to accept the testimony of any witnesses, expert or otherwise.  Testimony of an expert, like that of all witnesses, is to be given only such weight and credit as you think it is properly entitled to receive.  If you find that an expert has based his opinion on a mistake of fact, you should disregard that opinion since it rests on an improper basis.  Likewise, if you find that an expert’s opinion is based on assumptions that are incorrect or unreasonable, you should disregard that expert’s opinion because it rests upon an improper basis. 
Torts; Medical Negligence
The case before you is a medical negligence case, commonly referred to as a medical malpractice case, in which the Plaintiff must prove by a preponderance of the evidence three essential elements in order to impose liability.  These are:  (1) the duty inherent in the doctor-patient relationship; (2) the Defendant doctor’s breach of that duty by failing to exercise the requisite degree of skill and care; and (3) that this failure is the proximate cause of the injury sustained.  Negligence alone is insufficient to sustain recovery. It must be proven that the injury complained of proximately resulted from the Defendant doctor’s negligence.  A bare possibility of such result is not sufficient.
The mere occurrence of an unfortunate event is not sufficient to authorize an inference of negligence on the part of the Defendant doctor.  The Plaintiff must introduce evidence which affords a reasonable basis for the conclusion that it is more likely than not that the negligent conduct of the Defendant was a cause in fact of the injuries claimed.  
I charge you that while the Plaintiff must prove that the Defendant doctor was negligent in one or more ways alleged in order to recover, it is not necessary for the Plaintiff to prove that the Defendant was negligent in every way in which the Plaintiff claims.  If you find no negligence at all on the part of the Defendant doctor, then the Plaintiff’s case against the Defendant ends.  If, however, you find even one act of negligence by the Defendant that caused or contributed to the harms suffered by Ronald Marshall Jewett, Sr., that one act of negligence is sufficient to establish the Defendant’s liability to the Plaintiff.

A medical doctor must bring to the exercise of the profession a reasonable degree of care and skill.  The Plaintiff can recover for an injury caused by a lack of such care and skill.  When applied to the facts and circumstances of a particular case, the standard is that degree of care and skill as, under similar conditions and like surrounding circumstances, is ordinarily employed by the profession generally.  Negligence may consist either of the omission to do an act which ought to be done, or the failure to perform properly what one undertakes to do. 

If a physician in the treatment and care of a patient exercised that degree of care and skill ordinarily employed by the profession generally under similar conditions and like surrounding circumstances, then the physician would not be negligent.  Therefore, there could be no finding of malpractice.  If, on the other hand, the doctor failed to use that degree of care and skill, the doctor would be negligent, and if injury resulted because of such negligence, the doctor would be liable for such injuries that resulted from his negligence.  

I charge you that in an action against a physician for malpractice, it is presumed that the medical services or procedures were performed in an ordinarily skillful manner, and the burden is on the plaintiff to show that there was a lack of care, skill and diligence.  This presumption is rebuttable by testimony given by expert witnesses who are physicians.  The expert testimony must demonstrate a deviation from the recognized and accepted standard of medical care prevalent in the national professional community under similar conditions and like surrounding circumstances.

It is therefore necessary that the Plaintiff establish the standard of care applicable to the Defendant doctor by the introduction of expert opinion evidence.  Expert testimony is required because the Court and you, the jury, are not permitted to speculate as to the standard against which to measure the acts of the professional in determining whether he exercised a reasonable degree of care.  

The law does not require that a physician’s treatment of a patient obtain nearly perfect, or perfect, results.  The physician is not responsible for damages for the development of a condition or the occurrence of an event unless it is shown that the doctor did not exercise the degree of care and skill ordinarily employed by the medical profession generally, under similar conditions and like surrounding circumstances.  
The standard of care is a general standard, and is not defined in terms of what a particular physician prefers to do under the circumstances.  A mere difference in views between physicians as to medical judgment exercised is not proof of medical malpractice when the procedures preferred by each, or the judgment exercised, are all acceptable and customary methods of treatment.


You the Jury may consider all the attendant facts and circumstances which may throw light on these issues before you.  If you find from all the evidence that the Defendant doctor is not liable for any act of negligence or wrongdoing, then you must find in favor of the Defendant, even if he has not satisfactorily accounted for the occurrence of Mr. Jewett’s injury.
Foreseeability


Negligence is predicated on what should have been anticipated rather than what happened.  I charge you that in order for a party to be held liable for negligence, it is not necessary that he should have been able to anticipate the particular consequences that ensued from his negligent act or omission.  It is sufficient to hold the Defendant doctor liable if, in the exercise of ordinary prudence, he might have foreseen that some injury might result from his act or omission, or that consequences of a generally injurious nature might result.  

In a medical malpractice action, a defendant cannot be found negligent on the basis of an assessment of a patient’s condition that only later, in hindsight, proves to be incorrect as long as the initial assessment was made in accordance with reasonable standards of medical care. 

Proximate Cause
You will hear and have heard me use the term “proximate cause” which means legal cause.  If you find that the Defendant doctor was negligent, you must decide whether that negligence proximately caused or contributed to cause the injuries for which damages are sought.  The legal definition of proximate cause is as follows:


Proximate cause is that which in the natural continuous sequence, unbroken by other causes, produces an injury, and without which the injury would not have occurred.  Proximate cause is that which is nearest in the order of responsible causes as distinguished from remote causes, that which stands last in causation, not necessarily in time or place, but in causal relationship.  The mere fact that one event chronologically follows another is alone insufficient to establish a causal relationship between them.
In order to recover in this case, the Plaintiff must prove by a preponderance of the evidence that there was a causal connection between the injury in question and some negligent act or omission of the Defendant doctor.  Negligence alone is insufficient to sustain recovery, it must be shown that the injury complained of proximately resulted from the Defendant’s negligence.  There can be no recovery for medical negligence where there is no showing to any reasonable degree of medical probability that the injury could have been avoided.
In a medical malpractice lawsuit, in order for the Plaintiff to show that a Defendant’s alleged negligence was the proximate cause of the injuries, the Plaintiff must present expert medical testimony.  An expert’s opinion on the issue of whether the Defendant’s alleged negligence caused the injuries at issue cannot be based on speculation or possibility.  It must be based on reasonable medical probability.  If you find that the expert’s testimony regarding causation is not based on reasonable medical probability, then the Plaintiff has not proven that the injuries were proximately caused by the Defendant’s alleged negligence, and you would return a verdict for that Defendant.
I charge you that the Dr. Barrett took Ronald Marshall Jewett, Sr. as he found him.  The fact that Mr. Jewett may have had certain pre-existing conditions which combined with the negligent act or acts, if any, of Dr. Barrett to cause or contribute to Mr. Jewett’s injury and death would not excuse Dr. Barrett from liability if you should find that he was negligent and such negligence was a contributing factor to Mr. Jewett’s injuries and death.

If you find that the Defendant doctor was not negligent or that Mr. Jewett’s injuries were not caused by the Defendant doctor, then that ends the Plaintiff’s case against the Defendant and you would return your verdict for the Defendant.  On the other hand, if you find that Mr. Jewett suffered damages that resulted from the negligence of the Defendant doctor, then the Plaintiff would be entitled to make a recovery for damages as you determine against the Defendant.  
The parties have stipulated that if Dr. Barrett is determined to be liable to the Plaintiff, then his employer would also be liable.  Therefore, if you determine that Dr. Barrett is liable to the Plaintiff, then Defendant Piedmont Medical Care Corporation would also be liable.  

Damages

The fact that the Court is giving you instructions on the subject of the Plaintiff’s damages, if any, is not to be taken by you as any suggestion or comment by the Court that the Plaintiff is entitled to recover damages from the Defendants. Whether or not the Plaintiff is entitled to recover is a matter for you to decide after consideration of the evidence and the charge given by the Court.  Only if you find that Plaintiff is entitled to recover in this case, should you then consider the question of the amount of damages based upon the evidence and the law.

Damages are given as compensation for an injury that was caused by a Defendant’s negligence.  Damages may not be awarded for any injuries the Plaintiff would have suffered even absent the Defendant’s negligence. 
Where the law requires one party to pay damages to another, it seeks to see that the damages awarded are fair to both parties.  If you believe from a preponderance of the evidence that the Plaintiff is entitled to recover, you should award to Plaintiff such sums as you believe are reasonable and just in this case.

Full Value of Life

Plaintiff Ronal Jewett, Jr. seeks to recover damages for the full value of the life of his father, Ronald Marshall Jewett, Sr.  The measure of damages for wrongful death is the full value of the life of Ronald Marshall Jewett, Sr., without deducting for any of his necessary or personal expenses had he lived.  In determining this measure of damages, you must determine the value of Ronald Marshall Jewett, Sr.’s life from his standpoint, had he lived, not the value of his life to his family and friends.  Therefore, you should not consider the emotional impact of his death on his family and friends in awarding damages.

The full value of the life of Ronald Marshall Jewett, Sr. includes recovery for his loss of enjoyment of life and for the destruction of his relationships as a parent, son, and friend, which are compensable along with the associated factors of society, advice, counsel, and companionship with others.  The value of such intangibles is determined by you, the jury, from your own observations and experience of mankind in your enlightened conscience.  
There is no mathematical formula for determining the full value of life.  Counsel are permitted, in arguing this case, to present any reasonable theory to you for your consideration in determining this amount, but the measure is up to you, as fair and impartial jurors.
Life Expectancy


You may determine the life expectancy of a person when the person’s age is shown without any other direct evidence on the subject.  In deciding this matter, you are also entitled to consider the evidence pertaining to the person’s health, habits, surroundings and method of living.


There is another way in which you may determine the life expectancy of Ronald Marshall Jewett, Sr.  There has been introduced into evidence a copy of the Annuity Mortality Table for 1949 Ultimate.  If you desire to determine from this table the life expectancy of a person, look up that person’s age in one column, and across from the age column you will find the life expectancy of a person of that age.  Life expectancy shown on any such table is merely a guide that you may follow while considering the evidence as a whole.
Form of the Verdict and Other Ending Instructions
Upon considering the case under all the instructions which the Court has given you, you shall render a verdict on the verdict form which will be given to you.    The verdict form should be self-explanatory.  You may find in favor of the Plaintiff or you may find in favor of the Defendant. 
If you find for the Plaintiff, then you would consider the issue of damages.  You should award whatever amounts you deem are appropriate, in accordance with the Court’s instructions on damages.  
Whatever your verdict in the case, it must be agreed to by each juror, it must be in writing, dated and signed by your foreperson, and it must be returned and read in court.  

The law does not permit jurors in arriving at their verdict to be governed by sympathy or prejudice.  You may not, therefore, render a verdict in this case because of sympathy for either party or prejudice against either party.  Both the parties and the public expect that you will carefully and impartially consider all the evidence in the case, follow the law as stated by the Court, and reach a just verdict regardless of the consequences.


You must consider this case as a lawsuit between persons of equal worth and equal standing in the community and between persons holding the same or similar positions in life.  All persons and corporations stand equal before the law.  In a court of justice all persons and corporations are to be dealt with as equals.  
You may use your common sense and common knowledge in arriving at your verdict.  You are not required to put aside these elements of your reasoning ability during your deliberations.  You are also permitted to draw, from the facts which you find have been proven, any reasonable inferences as seem justified in the light of your common experience.
Final Instructions

I want to emphasize that anything the Court did or said during the trial of this case was not intended to, and did not intimate, hint, or suggest to you which of the parties should prevail in this case.  Whichever of the parties is entitled to a verdict is a matter entirely for you to determine, and whatever your verdict, it must be agreed upon by all of you.  The Court’s interest in the matter is that the case be fairly presented according to law and that you -- as honest, conscientious, impartial jurors -- consider the case as the Court has instructed you and return a verdict that speaks the truth as you find the truth of the case to be.
Your verdict must be unanimous.  Jurors should carefully consider all the evidence in the case, consult with one another, and deliberate with a view toward reaching a unanimous verdict, consistent with your consciences and oaths as jurors.


At the beginning of this trial, you took an oath to render a true verdict, according to the law given you in this charge and opinion you entertained of the evidence produced to you, to the best of your skill and knowledge, without favor or affection to either party.  This means that your verdict should be a true verdict based upon your opinion of the evidence according to the law given you in this charge.


You may go now to the jury room, but do not begin your deliberations until I send you the exhibits, the verdict form, and a copy of this charge, which I will do shortly.  Then you may begin your deliberations.

One of your first duties in the jury room will be to select one of your number to act as foreperson, who will preside over your deliberations and who will sign the verdict to which all twelve of you freely and voluntarily agree.


You should start your deliberations with an open mind.  Consult with one another and consider each other’s view.  Avoid premature fixed opinions.  Do not hesitate to reexamine your views and change your opinions if, after fair and impartial discussions and deliberations with your fellow jurors, you are honestly convinced that your opinion should be changed.  However, you should never surrender honest convictions or opinions in order to be congenial or to reach a verdict solely because of the opinions of the other jurors.
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