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JURY CHARGE
You have been considering the case of Regina DeMita versus the City of Atlanta.  The parties will outline to you their contentions in their closing arguments.  These are your instructions as to the law you should apply to the facts of the case, as you find them to be.  You will be given a copy of this charge to have with you in the jury room during your deliberations.
Burden of Proof
In a civil case such as this, the Plaintiff has the burden of proof, which means that the Plaintiff must prove whatever it takes to make her case, except for any admissions by the Defendant.  The Plaintiff must prove her case by what is known as a preponderance of the evidence; that is, evidence upon the issues involved, while not enough to wholly free the mind from a reasonable doubt, is yet sufficient to incline a reasonable and impartial mind to one side of the issue rather than to the other.  The Defendant has raised certain affirmative defenses to the Plaintiff’s claims.  The burden is on the Defendant to prove the affirmative defenses by a preponderance of the evidence.
If the evidence is evenly balanced upon any issue in this case, then it would be your duty to resolve that issue against the party that has the burden of proof on such issue.
Evidence
Evidence is the means by which any fact that is put in question is established or disproved.  Evidence includes all of the testimony of the witnesses as well as the exhibits admitted during the trial.  It also includes any stipulations, which are facts agreed to by the lawyers.
Facts may be proven by either direct or circumstantial evidence.  Direct evidence is evidence that immediately correlates with the issue in question.
	Circumstantial (or indirect) evidence is evidence that only tends to suggest or support a fact; it must be such as to reasonably establish that fact over any alternative.  The comparative weight of circumstantial and direct evidence on any given issue is a question of fact for you to decide.
Conflicting Evidence
Any conflicts in the evidence are to be reconciled wherever possible.  All witnesses are presumed to speak the truth and, if possible, you should not attribute a false statement to any of them.  If you find that this cannot be done, then you should believe the evidence that is most reasonable and believable to you and decide the case by the preponderance of the evidence as you find it to be.
Failure to Produce Evidence
When a party has evidence that rejects (or disproves) a claim or charge made against the party and he/she fails to produce it, or having more certain and satisfactory evidence, relies on that which is of a weaker and inferior nature, a presumption arises that the charge or claim is well founded.  This presumption may be rebutted, however.
Credibility of Witnesses
	The jury must determine the credibility of the witnesses.  In deciding this, you may consider all the facts and circumstances of the case, including the witnesses’ manner of testifying, their intelligence, means and opportunity of knowing the facts to which they testify, the nature of the facts to which they testify, the probability or improbability of their testimony, their interest or lack of interest in the outcome of the case, and their personal credibility as you observe it.  You make all decisions as to the facts of this case, under the law as given you in this charge.
Impeachment
	When witnesses appear and testify, they are presumed to speak the truth unless impeached in some manner provided by law.  To impeach a witness means to discredit the witness, or prove the witness unworthy of belief.
A witness may be impeached: 
a. by disproving the facts to which the witness testifies; or
b. by proof of contradictory statements previously made by the witness about matters relevant to the testimony and to the case.
	When a witness is successfully contradicted as to a material matter, the witness’s credibility as to other matters shall be a question for you, the jury.  Since believability of witnesses is a matter to be determined by the jury under proper instructions from the court, if an effort is made to impeach a witness, it is the duty of the jury to determine whether the effort has been successful and whether the witness is to be believed.
Admissions
An admission is a statement by a party that tends to aid the opposing party.  All admissions shall be carefully considered.
Expert Witnesses
	Testimony has been given in this case by certain witnesses who are termed experts.  Expert witnesses are those who because of their training and experience possess knowledge in a particular field that is not common knowledge or known to the average citizen.  The law permits expert witnesses to give their opinions based upon that training and experience.
You are not required to accept the testimony of any witnesses, expert or otherwise.  Testimony of an expert, like that of all witnesses, is to be given only such weight and credit as you think it is properly entitled to receive.
Deposition Testimony
During this trial, witness testimony has been provided to you through the use of depositions.  You are to consider the deposition testimony as equal to any or all other evidence presented in this case.  A deposition is sworn evidence taken outside of the courtroom and it should be accepted as such to the same degree as if it had been presented as sworn testimony in this courtroom.  This would include video depositions, which were shown in court.  You will not have deposition transcripts or videos, or transcripts of any witness’s testimony, with you in the jury room.
Definitions
	The City of Atlanta has a municipal code which defines, among other things, certain functions of departments.  I am going to go over a few of these with you:
	The City has the powers necessary and proper to promote the safety, health, peace and general welfare of the city and its inhabitants.  
The functions and duties of the Office of Transportation, including the Department of Public Works, shall include: designing, constructing, installing, maintaining, repairing and cleaning public streets and sidewalks in the city’s right of way.
	The functions and duties of the Bureau of Watershed Protection shall include planning, design, construction, maintenance and operation of facilities for the management of the city’s stormwater runoff.
	Right of way generally means any property for or devoted to public transportation purposes or the placement of utility easements and other traditional uses along a transportation route, as well as the spaces above and below.  A street means the surface of, as well as the spaces below any and all paved or unpaved public roads.  Street includes the land set aside for public uses as a travel way for vehicular traffic, pedestrian access, public utilities and other uses.  Any work that is conducted in or along any street or public right of way in the city of Atlanta must be permitted by the City. 
Torts; Nuisance
The case before you is one in which the Plaintiff must prove by a preponderance of the evidence that a nuisance caused by the City of Atlanta was a proximate cause of injuries to the Plaintiff.  A nuisance is anything that causes hurt, inconvenience, or damage to another.  The fact that the act done may otherwise be lawful shall not keep it from being a nuisance.  The inconvenience complained of shall not be fanciful or such as would affect only one of extraordinary or demanding taste, but it shall be such as would affect an ordinary, reasonable person.
The privilege of use incident to the right of property must not be exercised in an unreasonable manner so as to inflict injury upon another unnecessarily.  To constitute a nuisance, the use must be such as to produce actual, tangible, and substantial injury to neighboring property or such as to interfere with its use and enjoyment by persons of ordinary sensibilities.  
Generally, a public nuisance gives no right of action to any individual, but if a public nuisance causes special damage to an individual other than that suffered by the general public, the special damage gives that person a right of action.
In this case, for the City to be liable to the Plaintiff for nuisance, the following must be shown:
(1) The defect or degree of misfeasance must be to such a degree as would exceed the concept of mere negligence.  Negligence is the failure to act reasonably and exercise ordinary care.  A single isolated act of negligence is not sufficient to show such a negligent trespass as would constitute a nuisance.
(2) The act must be of some duration and the maintenance of the act or defect must be continuous or regularly repetitious.
(3) Failure of the City to act within a reasonable time after knowledge of the defect or dangerous condition.
A municipality like any other individual or private corporation may be liable for damages it causes to a third party from the operation or maintenance of a nuisance.  Before a person can bring a claim for monetary damages against a municipality, such as the City of Atlanta, the person must give notice as follows:  Within six months of the happening of the event upon which a claim against the City is predicated, the person shall present the claim in writing to the governing authority of the City for adjustment, stating the time, place, and extent of the injury, as nearly as practicable, and the negligence which caused the injury.  Upon the presentation of such claim, the City shall consider and act upon the claim within 30 days from the presentation; and the action of the City, unless it results in the settlement thereof, shall in no sense be a bar to an action therefore in the courts.  The running of the statute of limitations shall be suspended during the time that the demand for payment is pending before such authorities without action on their part.  Damages against the City are limited to those that have been proven to have occurred no more than six months prior to the submission of an effective ante litem notice to the City.
The City’s power to grade and provide drainage of public streets does not carry with it the right to create or maintain a nuisance by causing surface water to be discharged upon the premises of a private citizen or to maintain it in such way to endanger the health of the inhabitants or injure their property.  
	It is not necessary for the City to own the land or hold title to the drainage system.  While ownership of property generally may give rise to a nuisance when property is used to cause harm to others, such ownership is not an essential element of the cause of action for nuisance.  Rather, the exercise of dominion or control over the property causing the harm is sufficient to establish nuisance liability.
	The sole act of the City in approving a construction project which leads to an increase in surface water runoff cannot impose liability for creating or maintaining a nuisance.  Likewise, the actions of the City in adopting a general plan of drainage cannot impose liability for creating or maintaining a nuisance.  However, if the City constructs or undertakes to maintain a drainage system which causes the repeated flooding of property, a continuing nuisance is established, for which the City is liable.  You may consider actions taken by the City to render dangerous circumstances harmless or to improve or repair any condition affecting the Plaintiff for whatever purpose you find appropriate; these actions do not automatically establish that the city has admitted that is liable to the Plaintiff or that it caused a nuisance.
Proximate Cause
You will hear and have heard me use the term “proximate cause” which means legal cause.  You must decide what injuries and damages were proximately caused by any nuisance.  The legal definition of proximate cause is as follows:
	Proximate cause is that which in the natural continuous sequence, unbroken by other causes, produces an injury, and without which the injury would not have occurred.  Proximate cause is that which is nearest in the order of responsible causes as distinguished from remote causes, that which stands last in causation, not necessarily in time or place, but in causal relationship.  The mere fact that one event chronologically follows another is alone insufficient to establish a causal relationship between them.
You should award damages only for those injuries that you find were caused by the City’s alleged nuisance.  If any damages incurred by the Plaintiff are only the imaginary or the possible result of the nuisance or if other and contingent circumstances preponderate in causing the injury, such damage is too remote to be the basis of recovery against the Defendant.
Damages
The fact that the Court is giving you instructions on the subject of the Plaintiff’s damages is not to be taken by you as any suggestion or comment by the Court as to the amount or type of damages that the Plaintiff is entitled to recover from the Defendant.  How much the Plaintiff is entitled to recover is a matter for you to decide after consideration of the evidence and the charge given by the Court.  
Damages are given as pay or compensation for injury done, and generally the injury is the measure when the damages are of a character to be estimated in money.   When one party is required to pay damages to another, the law seeks to ensure that the damages awarded are fair to both parties.  If you believe from a preponderance of the evidence that the Plaintiff is entitled to recover, you should award to the Plaintiff such sums as you believe are reasonable and just in this case.  
In an action for nuisance, the plaintiff may recover for both damage to person and damage to property.  With respect to damage to person, the owner or occupier of a dwelling house which she occupies as a home is entitled to just compensation for the discomfort, loss of peace of mind, unhappiness and annoyance occasioned by the maintenance, by another, of a nuisance.  The measure of such damage is for the enlightened conscience of the jury.
With respect to damage to property, the Plaintiff is entitled to compensation for the actual injury inflicted.  The measure of damages in real property cases is intended to place the injured party, as nearly as possible, in the same position that she would have been in if the injury had never occurred.  In a case like this, where the situation will continue indefinitely, the Plaintiff can recover one of two types of damages.
The Plaintiff can elect to treat the nuisance as temporary.  The value is the cost of repairs  and lost rental value of her property for so long as the nuisance has continued.
Alternatively, the Plaintiff can elect to seek recovery for all past and future damages to put an end to the issue.  This measure of damages may include both the costs of repairing damaged property and post-repair diminution in the value of the property, if both measures of damages are necessary to make the Plaintiff whole.  It is up to you to determine what the diminution, or reduction, in the value of the property, if any, is.  You may consider that the seller of property has an obligation to disclose all material facts pertaining to the physical condition of the property, including but not limited to material defects in the property, or adverse conditions affecting the property, which could not be discovered by a reasonably diligent inspection of the property by the buyer.
Attorneys’ Fees
Attorneys’ fees and expenses of litigation are not generally allowed as a part of damages.  But, if the Defendant has acted in bad faith or has been stubbornly litigious, or has caused the Plaintiff unnecessary trouble and expense, you may allow them.  You should determine from the evidence the attorneys’ fees (or other expenses), if any, as will be allowed.
The bad faith referred to must have occurred during the transaction out of which the cause of action arose.  Bad faith is not simply bad judgment or negligence, but means breach of a known duty through some motive of interest or ill will.  Bad faith warranting an award of attorneys’ fees may be found in how the Defendant acted in its dealings with the Plaintiff. 
Stubborn litigiousness will not be found where a bona fide controversy exists as to the issue(s) in litigation, whether of law or fact, on liability or amount of damages, or any comparable issue; nor will it be based on a refusal to pay a disputed claim. 
Keeping these guidelines in mind, you should consider the evidence which has been presented to you and determine whether or not you will award to the Plaintiff her attorneys’ fees and expenses of litigation.  I charge you that forcing an individual to sue where there is no bona fide controversy existing causes unnecessary trouble and expense and would authorize your awarding Plaintiff her attorneys’ fees and expenses.  If you find that an award of attorneys’ fees and expenses is appropriate, please understand that the purpose is not to punish or penalize the City, but to compensate the Plaintiff, in order that she is not further injured by the cost incurred as a result of the necessity of seeking legal redress for legitimate grievances.
Form of the Verdict and Other Ending Instructions
Upon considering the case under all the instructions which the Court has given you, you shall render a verdict on the verdict form which will be given to you.    The verdict form should be self-explanatory.  You may find in favor of the Plaintiff or you may find in favor of the Defendant. 
Whatever your verdict in the case, it must be agreed to by each juror, it must be in writing, dated and signed by your foreperson, and it must be returned and read in court.  
	Your verdict must be unanimous.  Jurors should carefully consider all the evidence in the case, consult with one another, and deliberate with a view toward reaching a unanimous verdict, consistent with your consciences and oaths as jurors.
	At the beginning of this trial, you took an oath to render a true verdict, according to the law given you in this charge and opinion you entertained of the evidence produced to you, to the best of your skill and knowledge, without favor or affection to either party.  This means that your verdict should be a true verdict based upon your opinion of the evidence according to the law given you in this charge.	
	The law does not permit jurors in arriving at their verdict to be governed by sympathy or prejudice.  You may not, therefore, render a verdict in this case because of sympathy for either party or prejudice against either party.  Both the parties and the public expect that you will carefully and impartially consider all the evidence in the case, follow the law as stated by the court, and reach a just verdict regardless of the consequences.
	You must consider this case as a lawsuit between persons of equal worth and equal standing in the community and between persons holding the same or similar positions in life.  All persons and municipalities stand equal before the law.  In a court of justice all persons and municipalities are to be dealt with as equals.
  	You may use your common sense and common knowledge in arriving at your verdict.  You are not required to put aside these elements of your reasoning ability during your deliberations.  You are also permitted to draw, from the facts which you find have been proven, any reasonable inferences as seem justified in the light of your common experience.
	I want to emphasize that anything I did or said during the trial of this case was not intended to, and did not intimate, hint, or suggest to you which of the parties should prevail in this case.  Whatever your verdict is a matter entirely for you to determine, and whatever your verdict, it must be agreed upon by all of you.  The court’s interest in the matter is that the case be fairly presented according to law and that you -- as honest, conscientious, impartial jurors -- consider the case as the court has instructed you and return a verdict that speaks the truth as you find the truth of the case to be.
Final Instructions
You may go now to the jury room, but do not begin your deliberations until I send you the exhibits, the verdict form, and a copy of this charge, which I will do shortly.  Then you may begin your deliberations.
One of your first duties in the jury room will be to select one of your number to act as foreperson, who will preside over your deliberations and who will sign the verdict to which all twelve of you freely and voluntarily agree.
	You should start your deliberations with an open mind.  Consult with one another and consider each other’s view.  Avoid premature fixed opinions.  Do not hesitate to reexamine your views and change your opinions if, after fair and impartial discussions and deliberations with your fellow jurors, you are honestly convinced that your opinion should be changed.  However, you should never surrender honest convictions or opinions in order to be congenial or to reach a verdict solely because of the opinions of the other jurors.
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