MISDEMEANOR GUILTY PLEA CHECKLIST


Revised 01/17/2010

CALL OF CASE:  [insert style of case]

IMPORTANT:  GREET THE DEFENDANT BY NAME
 AND, IF NOT DONE SOONER, DEFENSE COUNSEL AND PROSECUTOR.  [Usually best to use “Good morning or afternoon, Mr./Ms.                     ,” rather than “How are you doing, Mr./Ms.                         ?”]
COUNSEL STATE FACTUAL BASIS OF OFFENSE(S) AND SENTENCE RECOMMENDATION.

(? 
[ASK SHERIFF, OTHER INVESTIGATING OFFICER, AND/OR ALLEGED VICTIM, IF APPROPRIATE, WHETHER THEY AGREE WITH SENTENCE RECOMMENDATION?]

SWEAR IN DEFENDANT

[INQUIRY TO DEFENDANT]

J:

(1) 
What is your full name?  How do you SPELL it?

J:

(2) 
OPTIONAL:  Are you the same person as ______________, who is charged 

in this indictment/accusation?

J:

(3) 
Do you understand that you are pleading guilty in this case?  Do you understand the sentence recommendation that the Assistant District Attorney has just stated to the Court?  Do you agree to this sentence recommendation?  Before I can decide whether I will accept your plea of guilty and the sentence recommendation, I must determine if you are making your plea knowingly, intelligently, and voluntarily, that is, whether you know and understand what you are doing and are doing it of your own free will.  Therefore the attorneys/prosecutor will help me to ask you some questions to determine this.  If you do not understand the questions or words, or want a further explanation, please be sure to let me know so I can explain.

J:

(4) 
IF DEFENDANT WITHOUT COUNSEL:

(a) 
Do you have an attorney representing you in this case?

(b) 
Do you understand that you have a right to have an attorney represent you, and, if you cannot afford to hire an attorney, you will be appointed a public defender, who is an attorney paid by the State?
[OPTIONAL:  If colloquy used because Δ has decided to proceed to trial 

PRO SE, add the following:

(A) 
review indictment,

(B) 
inform defendant of the statutory definition of the crime(s), and 

(C)
state statutory minimum mandatory and maximum possible punishment.
]

(c) 
Do you understand that an attorney
(A) is trained to understand court procedure and proceedings, and

(B) knows (1) how to conduct trials, (2) how the law applies to the facts of your case including possible defenses to the charges, (3) how to protect your rights and liberties that may be affected by the court proceedings, and (4) how to most favorably present your case to the court and/or jury, (5) all of which you may not know?

(d) 
Do you now understand your right to be represented by an attorney and the danger of proceeding without an attorney?

(e) 
Do you still wish to continue with this guilty plea/trial without an attorney representing you?
 
[Trial court may appoint standby counsel even over defendant’s objection.
]

S:

(5) 
How old are you?

S:

(6) 
How much education do you have?  [If applicable:  Can you read, write, and speak English?]
S:

(7) 
Have you ever been treated for mental illness?
   [If so, find out what type of mental illness and, after asking questions based on footnoted criteria, obtain statements from the defendant and defense counsel that there is no question concerning competency at this time.  If there is valid concern, stop proceedings for mental evaluation.]
S:

(8) 
Are you now under the influence of any alcohol, drugs, narcotics or other medications?  [If so, again find out what and assess competency.  If legal, prescription drugs used:  (a) Are you now clear headed?  (b) Are you in control of your thoughts?]
J:

(9) 
Do you understand that the Court does not have to accept the sentence recommendation made by the prosecuting attorney [agreed to by the prosecuting attorney and you and your defense counsel]?
  [Optional: On the other hand, if I do not, you can withdraw your guilty plea and still have a trial.  In other words, I cannot, without warning, give you a different sentence.  Do you understand?]
J:

(10) 
Other than/besides the sentence recommendation, has anyone promised you anything to get you to plead guilty?

J:

(11) 
Was any force or threats used to get you to plead guilty?

S:

(12) 
Do you understand that you are charged with the crime(s) of ______________?

S:

(13) 
Do you understand the nature of this charge/these charges, that is, what it/they mean(s)?
  [Check to see if further explanation necessary.]

S:

(14) 
You are advised that for the said crimes(s) you could receive a maximum possible sentence of _______________ and a mandatory minimum sentence of _____________.  [Calculate consecutive and enhancements, if applicable.]
S:

(15)  
If FIRST OFFENDER SENTENCE:

(a)  
You are advised the following concerning the First Offender Sentence you are requesting:

(1) 
if a first offender probationer violates the terms of his/her probation and the court enters an adjudication of guilt, the court may impose any sentence permitted by law for the offense the probationer has been found guilty of committing,

(2) 
therefore, at a probation revocation and adjudication of guilty a first offender probationer may be resentenced to a sentence greater than that imposed at the entry of the original plea, and

(3) 
if he/she is so resentenced, he/she will receive credit for time served on probation against any new sentence.

(b)  
Do you understand this?

(c)  
Do you still want to receive the recommended First Offender Sentence?

S:

(16)  
You are advised that if you are not a citizen of the United States, a plea of guilty may have an impact on your immigration status.
   Do you understand?
D:

(17) 
Do you understand that you have the right to plead not guilty and demand a jury trial in which the State of Georgia must prove your guilt of each element of the crime charged against you beyond a reasonable doubt, if you want to do so?

D:

(18) 
If you plead NOT GUILTY, the Constitution guarantees you at trial, among other possible rights, the following:
(a) 
the right to a speedy and public trial by jury;

(b) 
the presumption of innocence;

(c) 
the right to confront and question the witnesses against you;

(d) 
the right to subpoena any witnesses and evidence in your favor;

(e) 
the right to assistance of a lawyer during the trial;

(f) 
the right to testify and to offer other evidence;

(g) 
the right not to incriminate yourself.  You may testify or not, and you personally would decide if you testified or not.
Do you understand that by pleading NOT GUILTY you would obtain a jury trial 

with all of these rights?

Do you understand that if you plead GUILTY, as you are doing right now, you GIVE 

UP these rights?

S:

(19) 
Is the sentence recommendation that you just heard the State make the same one you agreed to before this guilty plea began?

J:

(20) 
IF 4th AMENDMENT WAIVER
 IS CONDITION OF PROBATION:
  

Do you agree that (a) a special condition of probation will be that you shall 

submit to a search of your person or property any time of the day or night, 
with or without your consent or a search warrant, whenever requested to do so by a probation officer or a law enforcement officer and (b), if anything is taken, it may be used as evidence against you in any court proceeding? 

J:

(21)
(a) If normal, non-Alford guilty plea:
Do you freely and voluntarily:
(1) 
admit your guilt to the charge(s) against you;
(2) 
admit the facts
 as stated by the prosecuting attorney including without limitation his description of your conduct that is the basis/bases of the crime(s) [/admit the facts as described by the prosecuting attorney];
(3) 
enter your plea of guilty to the charges against you?

OR
(b) If guilty plea is under North Carolina v. Alford:

(1) 
Although you are not admitting guilt, have you decided that it is in your best interests to plead guilty because at trial the evidence presented against you may be strong?

(2) 
Do you freely and voluntarily enter your plea of guilty to the charge(s) against you?
J:

(22)
(a) 
IF DEFENDANT IS WITHOUT COUNSEL,
 pursuant to Uniform Superior Court Rule 33.2(B), DO NOT ACCEPT PLEA until Defendant reaffirms decision to plead without counsel after given additional reasonable time for deliberation.

(b) 
IF DEFENDANT HAS COUNSEL:

(a) 
You are represented by your attorney Mr./Ms. _____________, who is here with you?

(b) 
Are you satisfied with how your attorney Mr./Ms. _______________ has represented you in this matter?

J:

(23) 
Is there anything further you would like to say for yourself before I rule on whether I will accept the sentence recommendation?

J:

(24) 
INQUIRY TO DEFENSE COUNSEL:

(a)
Is the sentence recommendation the Asst. D. A. stated the same one to which you and your client agreed?

(b)
Is there anything further you would like to say for the defendant before I rule on whether I will accept the sentence recommendation?

[Final Considerations Before Decision]

(25) 
IF YOU DID NOT DO IT EARLIER, ASK SHERIFF, OTHER INVESTIGATING OFFICER, AND/OR ALLEGED VICTIM, IF APPROPRIATE, WHETHER THEY AGREE WITH SENTENCE RECOMMENDATION.

J:

(26)
(a) PROCEDURE IF PLEA AGREEMENT ACCEPTED BY COURT:

  
The Court finds that you _______________ understand the nature of the crime(s) and the consequences of your guilty plea, that there is a [if Alford plea add:  very strong/overwhelming] factual basis for the guilty plea, and that you have decided knowingly, intelligently, and voluntarily to plead guilty. The Court will accept your guilty plea [and the sentence recommendation] if you and your counsel will enter the guilty plea by signing on the indictment/accusation.
[Wait until counsel announce plea has been entered by signing of defendant and 

defense counsel, then state the following:]

I will accept the guilty plea of the defendant, and I sentence you [according to the 

joint sentence recommendation made by the State and your counsel and you] as 

follows:_______________.

(b) PROCEDURE IF PLEA AGREEMENT IS NOT ACCEPTED BY THE COURT:

J:

I am required by law
 to inform you that (a) the Court is not bound by any plea agreement; (b) the Court intends to reject the plea agreement presently before it; (c) the disposition of the present case may be less favorable to you than that contemplated by the plea agreement; and (d) you may now withdraw your guilty plea as a matter of right.  But, if you do not now withdraw your guilty plea, the Court will pronounce sentence and you will be bound by it.

Do you withdraw your guilty plea?  [If not:] I sentence you as follows:_______________

J:

(27)
OPTIONAL:  IF DEFENDANT SENTENCED TO CONFINEMENT, STATE THE FOLLOWING ABOUT ESCAPE:

You have been convicted and sentenced to confinement, and if you now intentionally escape from lawful custody or from any place of lawful confinement, you may be found guilty of the new charge of ESCAPE, which is punishable by imprisonment for one to ten years; however, if you escape while armed with a dangerous weapon you may be punished by imprisonment from one to 20 years. 

J:

(28)
HABEAS CORPUS S. O. L. ADVISEMENT:

  
In a misdemeanor, usually you have a period of one year (180 days in the case of a traffic misdemeanor
) from the date that your sentence in this Court becomes final to file a habeas corpus petition.  I am handing a document to you now that contains the code subsection that provides the  detailed law as to when you must file this petition [ IF the sentence has PROBATION, ADD:] and, covers the 4th Amendment Waiver, which, we previously discussed, is a condition of your probation.

Sources:  ABA suggested questions, OJC affidavit,  USCR 33, Criminal Benchbook, Fed. Rule Crim. Proc. 11, Ga. Crim. Trial Prac. (2009-2010 ed.), Chapters 7 and 16, esp. §§ 16-3 to 16-13, and (concerning warnings if no attorney) Pre-Trial Juvenile Rights Form JUV-88-20. Q:\DESK\FORMS\FORMS 2010 01\Plea Outlines\Misdemeanor Guilty Plea Oki B4350 JLP 2010 01 17 ver 3.wpd
Following former Law Clerks assisted in revisions:   Brent Cochran major revision 4-5/2003;  Jeremy Attaway 4/2004 and 1/2005; Jehan Y. El-Jourbagy 10-12/2005, 07/2006; Lauren Love 01/2007; M. Brian Magee 01/2008; Adam Nagel 1/2009. 
Copyright © 2010 John Lee Parrott
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�Judge should observe USCR 33.5, Responsibilities of the Trial Judge, especially (A):  “The trial judge should not participate in plea discussions.”  In Georgia, Court is not required to accept a defendant’s guilty plea since no such right conferred by Constitution, statute, or USCRs.  Sanders v. State, 280 Ga. 780, 782 (2) (631 S.E.2d 344) (2006).  Plea in absentia: USCR 33.1, “ A plea of guilty or nolo contendere should be received only from the defendant personally in open court,” and Parks v. State, 223 Ga. App. 694 (479 S.E.2d 3) (1996), held such plea invalid since Court could not determine if made knowingly and voluntarily.       


�This simple courtesy as well as showing Defendants respect as much as possible treats them with dignity and usually results in a more efficient and pleasant proceeding.


�USCR 33.2, Aid of Counsel–Time for Deliberation.


�See also Ga. Crim. Trial Prac. (2009-10 ed.), § 7�3, Waiver of counsel; and  Moss v. State, 196 Ga. App. 81, 82 (1) (395 S.E.2d 363) (1990), for factors to consider if waiver of counsel before a trial; cites to Clarke v. Zant in note 5 below. 


�See Clarke v. Zant, 247 Ga. 194, 197 (275 S.E.2d 49) (1981) (choice to proceed pro se should only be made after defendant is made aware of right to counsel and dangers of proceeding without one); Turner v. State, 162 Ga. App. 806 (1) (293 S.E.2d 67) (1982); Lamar v. State, 278 Ga. 150, 152 (1) (598 S.E.2d 488) (2004); Harris v. State, 269 Ga. 731, 733 (2) (505 S.E.2d 467) (1998).


�Ga. Const. of 1983, art. I, § I, par. XII; see generally Faretta v. California, 422 U.S. 806 (95 S. Ct. 2525) (1975) (articulating an unequivocal right to represent self and waive counsel under state and federal constitutions).


�Merritt v. State, 222 Ga. App. 623 (475 S.E.2d 684) (1996), relying on McKaskle v. Wiggins, 465 U.S. 168 (104 S. Ct. 944, 79 L. Ed. 2d 122) (1984). 


�OCGA § 17-7-130. Proceedings upon plea of mental incompetency to stand trial.  “The competency standard for pleading guilty or waiving the right to counsel is the same as the competency standard for standing trial: whether the defendant has ‘sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding’ and a ‘rational as well as factual understanding of the proceedings against him.’”  Godinez v. Moran, 509 U.S. 389 (113 S. Ct. 2680, 125 L. Ed. 2d 321) (1993).  In other words, does the defendant have “sufficient ability [1] to consult with and assist his lawyer, and [2] to understand the charges against him and the consequences of his [guilty] plea.”  White v. State, 278 Ga. 355, 356-57 (602 S.E.2d 594) (2004).


“[A] mentally ill person can be competent to plead guilty, as the standard of competency for pleading guilty is the same as the competency standard for standing trial. Godinez v. Moran, 509 U.S. 389 (II) (A) (113 S. Ct. 2680, 125 L. Ed. 2d 321) (1993).”  Morrow v. State, 266 Ga. 3 (463 S.E.2d 472) (1995), cert. denied 517 U.S. 1171 (134 L. Ed. 2d 674, 116 S. Ct. 1576) (1996).


� USCR 33.7, Determining Voluntariness of Plea, indicates that the judge must make clear that the prosecutor’s recommendation is not binding on the judge.


�Id.  The rule also requires that a judge determine if any promises, force, or threats were made.


�Id.


�USCR 33.8, Defendant to Be Informed.


�The law does not require the trial court to personally inform the accused of the elements of the crime to which he is pleading guilty. Mock v. State, 218 Ga. App. 514 (462 S.E.2d 429) (1995), citing Clark v. State, 186 Ga. App. 106, 107 (1) (366 S.E.2d 361) (1988); Thompson v. State, 240 Ga. App. 539 (1)(b) (524 S.E.2d 239) (1999).  But it should still be covered if Defendant claims ignorance. 


�Granting first offender status is discretionary and is not required just because it was requested – even if no previous offense is shown. Welborn v. State, 166 Ga. App. 214, 303 S.E.2d 755 (1983); Todd v. State, 172 Ga. App. 231, 323 S.E.2d 6 (1984); Head v. State, 203 Ga. App. 730, 417 S.E.2d 398 (1992).


The dialogue is from Roland v. Meadows. 273 Ga. 857 (548 S.E.2d 289) (2001). The defendant must be informed in the original sentencing order that he will receive credit for time served on probation against any new sentence. When a first offender probationer is resentenced to a sentence greater than that imposed at the entry of the plea, the new sentencing order should specify that the defendant has received credit for time served on probation, which has been applied toward the new sentence.  Roland v. Meadows, supra note 14, at 858-59.  First Offender Act applies to both felonies and misdemeanors; First Offender status is a one-time option and not available to anyone with a prior felony conviction.  Stafford v. State, 251 Ga. App. 203 (554 S.E.2d 219) (2001).  It applies to both pleas of guilty and nolo contendere.  OCGA § 42�8�60, first offender.  Also see OCGA § 16�13�2(a), similar conditional discharge for possession of controlled substances as first offense. The appellate courts have tended to interpret OCGA ( 16-13-2(a) as providing the same guarantees and risks as the broader First Offender Act found at OCGA § 42�8�60.  See State v. Stinson, 278 Ga. 377, 380 (602 S.E.2d 654) (2004) and Tripp v. State, 223 Ga. App 73 (1996).  However, appellate decisions may be beginning to distinguish differences between the two sentencing schemes: “But for all its similarities, Drug Court participation is not First Offender participation . . . If time spent in Drug Court rehabilitation equals time spent serving a sentence, the choice between Drug Court and traditional sentencing is meaningless. Stinson v. State, 279 Ga. App. 107, 111 (630 S.E.2d 553) (2006) (holding defendant originally sentenced under OCGA § 16-13-2(a) is not entitled to credit for time served). 


�OCGA § 17�7�93(c) and USCR 33.8(C)(2).





�USCR 33.8(B) (the source of the above).  However in Boykin v. Alabama, 395 U.S. 238, at 242-43 (89 S. Ct.  1709, 23 L. Ed. 2d 274) (1969), the United States Supreme Court held that a guilty plea must be set aside unless the record of the plea colloquy or extrinsic evidence affirmatively shows that the defendant knowingly, intelligently, and voluntarily waived the right: (1) to be tried by a jury; (2) to confront his or her accusers; and (3) against self�incrimination.  The failure of the State to carry this burden can result in habeas relief.  Bazemore v. State, 273 Ga. 160 (1) (535 S.E.2d 760) (2000); Arnold v. Howerton, 282 Ga. 66 (646 S.E.2d 75) (2007).  The Court should be especially attentive on the waiver of these three Boykin rights.  Other failures to follow USCRs, which are not deemed constitutional violations, may be grounds for motion to withdraw guilty pleas but not habeas relief. Britt v. Smith, 274 Ga. 611 (2001); State v. Cooper, 281 Ga. 63 (1) (636 S.E.2d 493) (2006).


�Also known as Ocmulgee Judicial Circuit Sentence Condition No. 9.


�Fox v. State, 272 Ga. 163 (1) (559 S.E.2d 155) (2000); Harrell v. State, 253 Ga. App. 440 (559 S.E.2d 155) (2002).  In United States v. Knights, 534 U.S. 112 (122 S. Ct. 587, 151 L. Ed. 2d 497) (2001), there was a state court’s order sentencing defendant to probation for a drug offense that included the condition that defendant submit to search at anytime, with or without a search or arrest warrant or reasonable cause, by any probation or law enforcement officer.  The later warrantless search of defendant by an officer, supported by reasonable suspicion and authorized by the probation condition, satisfied the Fourth Amendment.  United States v. Knights is explained further in Samson v. California, 547 U.S. 843 (126 S. Ct. 2193, 156 L. Ed. 2d 250) (2006) and followed by United States v. Neely, 217 Fed. Appx. 849 (11th Cir. Ga. 2007), United States v. Yuknavich, 419 F.3d 1302 (11th Cir. Ga. 2005) and Padgett v. Donald, 401 F.3d 1273 (11th Cir. Ga. 2005).


�USCR 33.9, Determining Accuracy of Plea, and also USCR 33.7, Determining Voluntariness of Plea, which requires the court to insure that the facts are accurate and the defendant consents voluntarily to the plea.


�400 U.S. 25, 37 (91 S. Ct. 160, 27 L. Ed. 2d 162) (1970).  Goodman v. Davis, 249 Ga. 11, 17 (2) (287 S.E.2d 26) (1982), citing Alford, states, “Furthermore, ‘while most pleas of guilty consist of both a waiver of trial and an express admission of guilt, the latter element is not a constitutional requisite to the imposition of criminal penalty. An individual accused of crime may voluntarily, knowingly, and understandingly consent to the imposition of a prison sentence even if he is unwilling or unable to admit his participation in the acts constituting the crime.  [A] defendant [may] intelligently conclude that his interests require entry of a guilty plea [where] the record before the judge contains strong evidence of actual guilt.’ Id.”  Johnson v. State, 276 Ga. 57, fn. 5 (573 S.E.2d 362) (2002) summarizes Alford: “ [N]o constitutional error in accepting a guilty plea despite the accused’s claim of innocence where there is a strong evidence of guilt that negates the claim of innocence and provides a factual basis for the guilty plea, there is representation by competent counsel, and there is evidence the accused intelligently concluded he should plead guilty to the lesser offense rather than face trial for the greater offenses.”  See also Ga. Crim. Trial Prac. (2009-10 ed.), § 16�12.


�USCR 33.2, Aid of Counsel–Time for Deliberation.


�See Williams v. State, 221 Ga. App. 291 (470 S.E.2d. 922) (1996) on direct appeal of denial of motion to withdraw guilty plea in which failure of Court to follow this and other USCRs on guilty plea led to reversal.  Such a direct appeal can be much broader in scope including failure to comply with USCRs, statutes, and denial of constitutional rights whereas a habeas corpus is limited by OCGA § 9-14-42 (a) to determining if there was a substantial denial of petitioner’s constitutional rights with the attendant inquiry whether the defendant knowingly, intelligently, and voluntarily waived three Boykin rights ( see fn. 16 supra).  For legal and practical reasons, habeas corpus is the more frequently used procedure.


�Id.


�Alternatively, the Court can, as I usually do, simply reject the sentence recommendation with the understanding the Defendant will still have a trial.


�USCR 33.10, Stating Intention to Reject the Plea Agreement.


�  Under OCGA § 16-10-52, McRae v. State, 116 Ga. App. 407 (3) (157 S.E.2d 646) (1967), and Peppers v. Balkcom, 218 Ga. 749, 751 (130 S.E.2d 709) (1963), it is not necessary to advise the defendant on escape.  Compare Kreps v. Gray, 234 Ga. 745, 748 (218 S.E.2d 1) (1975), which stated in dicta that such was a requirement under former law.  This advisement still may be a practical aid to discourage an attempt at escape.


�See OCGA § 9�14�42 (c) and (d).


�OCGA 9�14�42(c) states, “Any action brought pursuant to this article shall be filed within one year in the case of a misdemeanor, except as otherwise provided in Code Section 40�13�33 . . . .”  OCGA § 40�13�33 provides that in the case of misdemeanor traffic offenses, a defendant has 180 days to make any challenges, including a challenge for habeas corpus relief.  The code section “limits such attacks to within the first 180 days after the conviction has been finally adjudicated, even if a habeas petition could be brought and would be successful.” Earp v. Brown, 260 Ga. 215, 216 (2) (a) (391 S.E.2d 396) (1990); see generally Earp v. Boylan, 260 Ga. 112 (390 S.E.2d 577) (1990).
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