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g 17-6-70, When forfeiture occurs

{a) A bond forfeiture occurs at the end of the court day upon the failure of appearance of a principal of any bond or recognizance given for the appearance of that
person.

{b) An appearance bond shall not be ferfeited unless the clerk of the court gave the surety at least 72 hours' written notice, exclusive of Saturdays, Sundays, and legal
holidays, before the time of the required appearance of the principal. Notice shall not be necessary if the time for appearance is within 72 hours from the time of arrest,
provided the time for appearance is stated an the bond, or where the principai is given actuat notice in open court.

History

Laws 1831, Cobb's 1851 Digest, p. 861; Code 1863, § 4584; Code 1868, § 4605; Code 1873, § 4702; Ga. L. 1878-79, p. 57, § i; Code 1882, § 4702; Penal Code 1895, §
936; Penal Code 1910, § 961; Code 1933, § 27-505; Ga. L. 1955, p. 430, § 1; Code 1981, § 17:6:70; Ga. L. 1982, p, 1224, § 2; Ga. L. 1986, p. 1588, § 2; Ga. 1. 1987, p.
1342, § 2; Ga, L. 1990, p. 8, § 17; Ga. L. 1992, p. 6, § 17; Ga. L. 1992, p. 2933, § 2.

¥ Annotations

Case Notes
JUDICIAL DECISIONS

ENFORCEMENT OF CRIMINAL BONDS OR RECOGNIZANCES. --Criminal bonds or recognizances must be enforced according to the procedure prescribed by statute; L.e.,
by entering a rule nisi, Issuing a scire facias, and entering a judgmant absolute, and not by an action on the debt. Garner v. Chambers, 75 Ga. ARR. 756..44.5.E.2d 507

{1247).

Trial court's denial of a surety's motion to set aside a judgment of forfaiture absolute was properly denied since: (1) the defendant and the surety were ordered to
appear before the trial court and show cause why the bond should not be forfeited; (2) neither the defendant nor the surety appeared; (3) the surety did not receive
notice of the judgment untit five months after the hearing; {4) the trial court followed Q.C.G.A. §8 17-6-70 and 17-6-71 to the letter; and (5) even if Q. & 15-6-
21(¢) obligated the triai court to serve notice of the judgment absolute, the surety failed to exercise any diligence whatsoever, and any harm the surety suffered was
self-imposed, Reliahle Bonding Co. v, State, 262.Ga. App. 280, 585 §,E.2d 192 (2003).

RULE NISI COMMENCES FORFEITURE PROCEEDING. --Real beginning of a forfeiture proceeding Is the issuance of the ruig nisi and its signature by the judge, Pe
Terrell, 1 Ga, App. 250, 38 5.6, 133 (1907).

VOLUNTARY. BOND MAY BE FORFEITED BY. SCIRE FACIAS, Smith.v. Spencar, 63 Ga. 202 (1879)

NEITHER TRIAL NOR WAIVER THEREGF IS A REQUISITE TG FORFEITURE. --1t is not requisite to the forfeiture of a bail that there shall have been a committing trial or
an express waiver thereof by the obligor. Bird v, Terrefl, 128 Ga. 386, 37.5.8,.777 (1807).

--It is.not negessary that it be alleged in thy
)

NO NEED TQ ALLEGE THAT CASE CALLED IN ORDER ON THE DOCKET,
the docket, or that the state had announced ready for trial. Colling. v, Smith, .7 Ga. App..653. 67.5.F. 847 (1

RECORD. MUST SHOW THAT THE PRINCIPAL WAS CALLED AND FAILEDR TO APPEAR. Park.v. State, 4. Ga. 329 (1848),

App.. 7!

IT.MUST APPEAR THAT. THERE. WAS. AN OPPORTUNITY. TO.PRODMCE THE PRINCIPAL. Wellmaker v, Terrell, 3 Ga

BONDING COMPANY WAS GIVEN PROPER NOTICE when a copy of the trial calendar was mailed to the company ten days prior to the defendant’s scheduled tria! date.
Tavlor v, State, 194 Ga. App..245,.390.5.E.2d 601 (1990,

2..49 (1850).

RECORD MUST SHOW A JUDGMENT OF FORFEITURE before a bail can be made liable. Spicer v, State,

https://advance.lexis.com/search/?pdmfid=1000516&crid=8360a3e9-b532-4b98-a3d0-a0a3... 1/3/2017
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WHEN FORFEITURE NOT PREMATURE. --When & criminal recognizance is forfeited at one term, and a scire facias s issued and made reternable 1o a later term and is
duly served before that term, and when at the term to which It Is returnable the case agalnst the principal is called, and upon the principal's failure to appear, forfeilure

TRIGGERING DATES FOR THE APPLICABLE STATUTORY NQTICE AND HEARING PROVISIONS in bond forfeiture proceedings are not limited to catculation from the date
of a principal’s initial time of required appearance and faiture to appear; the statute allows initiation of the notice and hearing procedures aftar any time of required
appearance and failure to appear theraal. Griffin v, State, 194 Ga. App. 624. 391 S.E.2d 675 {1990),

COMMENCING OF FORFEITURE PROCEEDINGS AFTER TRAVERSE JURORS DISCHARGED. --When, after one panel of the traverse jurors has been discharged for the
term, and all cases, including criminal cases, have been continued, the solicitor general {now district attorney) cannot proceed Lo forfelt a recognizance and issue scire
facias returpable to the next term, and at that term have final judgment of forfelture against the surety, although the principal does not appear at either term. Lamb v.

Slate. 73 52, 587.(1884).

WHEN AND WHERE SCIRE FACIAS RETURNABLE. --Scire facias required by law to be issued upon the forfeiture of a criminal bond or recognizance must be made
returnable to the term of courl next fellowing the term at which the bond or recognizance was forfelted. Garner.v. Chambers, 75 G2, ApD, 756,44 5.E.2d 507 {1947},

BUris..12.58,.A00..046..91 5.6..1006

IT IS NO DEFENSE that someone without autharity has informed the obligor that the obligor has been discharged. D
{18183,

PLEA QF DURESS IS NOT A DEFENSE. Spicer v. State, 9 Ga. 49 (1B50).

ATTACK ON INDICTMENT AGAINST PRINCIPAL. --It avails one nothing to attack the indictment returned against the principal, uniess the indictment appears to be void.
Willl Landler, 119 Ge, 179, 45 S.E, 985 (1903).

BLCOD RELATIONSHIP BETWEEN PRINCIPAL AND DISTRICT ATTORNEY AS A DEFENSE. --Fact that the solicitor general (now district attorney) whe presents the
Indictment of the principal to the grand jury is 2 biood relation of the principal, and that the soiicitor general’s {district attorney's) successor who takes the forfeiture nist
is a refation by marriage, presents ne defense when both are out of office when the case Is heard. Salter v, State, 125 Ga. 760, 54 S.E, 685 (1906).

DEFENSE THAT THE DISTRICT ATTORNEY FAILED TO ANNOUNCE READY FOR TRIAL for the state has no merit when a case is called in its reguiar order. Collins.v,
Smith.. 7.6a. ARP. 823, .5 42.01910): Dulfe 115,19, 68 App.. 845, 21 106019170,

CONTINUANCE BID NOT RENDER ORIGINAL NOTICE INVALID. --Final judgment of forfeiture on a criminal appearance bond posted by the surety was proper under
0.C.G.A. 8 17:6-70(a) because the surety recelved notice of the execution hearing within the statutory time period under 0,C.G,A, § 17-6-74(a) and the execution
hearing took place within the required window. That the state sought and obtained a continuance from the originally-scheduled date for the execution hearing did not
magicatly render the ariginal notice invalid; because the original notice was valid, that notice was also not later invalidated by a subsequent notice of a new hearing
date. Powell y. State, 313 Ga, App. 535, 722.5.6.2d 158 (2012).

CITED In

Q.K, Bonding. Co..v. Carter, 133 Ga. App. 32, 202 S.E.2d 717 (1974); Ace Bonding Co. v, State, 152 Ge. AnR..427. 263 5.E.44. 206 (1979 Sfate v, Slavanter, 246 Ga.
174, 269 S.F.2d 448 (1980); Oshorne Bonding Co. v. Harrds, 179 Ga, App. 13, 345 S.E.2¢ 116 (1986); Daza.v. State, 224 Ga. App. 383, 480 5.£.2d 623 {1997); Easy

Qut Bonding v. State, 224.Ga. AnR. 706, 481.5,E.20 834 {1997); Northeast Atlanta Bonding Co. . State, 308 Ga, App. 573, 707 5.4.2d 921 (2011).

Research References & Practice Aids
CROSS REFERENCES, --

Limitation on power of General Assembly to reffeve principals or securities upon forfeited recognizances, Ga, Const, 1983, Art. 111, Sec. Vi, Para. V1.

OPINICONS OF THE ATTORNEY GENERAL

RELEASE OF PRINCIPAL SERVING SENTENCE ON ANOTHER CHARGE. --District attorney iacks authority to grant release to a surety on a bail bond when the principal is
serving a sentence on another charge. 1969 Op. Att'y Gen. No. 63-432.

1T IS NOT NECESSARY THAT A JURY BE PRESENT FOR THE FORFEITURE OF BONDS. 1965-66 Op. Att'y Gen. No. 66-170.
AM. JUR, 2D, ~-

COaNIZANGE. §.133 et seq.

& C.1.5., Bail; Release and Detention Pending Proceedings, §§ 220 et seq., 240 et seq.

ALR, =

Induction of principat into military or naval service as exoneraling his bail for hiis nonappearance, 8 ALR 371; 147 ALR 1428; 148 ALR 1400; 150 ALR 1447; 151 ALR
1462; 152 ALR 1459; 153 ALR 1431; 154 ALR 1456; 156 ALR 1457; 157 ALR 1456,

Right to recover cash ball or securities taken without authority, 44 ALR 1499; 48 ALR 1430.

Failyre of judoment or order forfeiting bait, or deposit in lieu thereof, to recite arraignment and plea, 50 ALR 298.

8.

 Governor's authority to remit forfeited bait bond, 7
Appealabliity of order retating to forfeiture of bail, 78 ALR2d 1180,
Bail: effect on surety's llabitity under bail bond of principal’s subsequent incarceration in same jurisdiction, 35 ALR4th 1192,
Forfelture of bail for breach of conditions of release other than that of appearance, 68 ALR4tH. 1082,

Hierarchy Notes:
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Official Code of Georgla Annotated » TITLE 17. CRIMINAL PROCERURE o CHAPTER 6. BONDS ANR RECOGNIZANCES » ARTICLE 3. PROCEEDINGS FOR
FORFEITURE OF BONDS OR RECOGNIZANCES

§ 17-6-71. Execution hearing on fallure of principal to appear

(a) The judge shall, at the end of the court day, upon the failure of the principal to appear, forfeit the bond, issue a banch warrant for the principal's arrest, and orger
an execution hearing not sooner than 120 days but not fater than 150 days after such failure to appear. Notice of the execution hearing shall be served by the clerk of
the court In which the bond forfeiture occurred within ten days of such fallure to appear by certified mail or by electronlc means as provided in Code Secti 7-6-50t0
the surety at the address listed on the bond or by personat service to the surety within ten days ef such failure (o appear at its home office or to its designated registered
agent. Service shall be considered complete upon the mailing of such certified notice. Such ten-day notice shall be adhered to strictly. If notice of the execution hearing is
not served as specified in this subsection, the surety shall be refieved of liability on the appearance bond.

(b)Y If at the execution hearing it is determined that judgment should be entered, the judge shall so order and a writ of fieri facias shall be filed in the office of the clerk
of the court where such judgment is entered. The provisions of this subsection shall apply to a¥f ball bonds, whether returnable to superior court, state court, probate
court, magistrate court, or municipal court,

History

Laws 1831, Cobb's 1851 Digest, p. 862; Code 1863, § 4585; Code 1868, § 4606; Code 1873, § 4703; Code 1882, § 4703; Penal Code 1895, § 937; Penal Code 1910, § 962;
Code 1933, § 27-906; Ga. L. 1943, p. 282, § 2; Ga. L. 1953, Jan.-Feb. Sess., p. 452, § 1; Code 1981, § ; Ga. L. 1982, p, 1224, § 2; Ga. L. 1983, p. 1203, § 2; Ga.
L. 1986, p. 1588, § 3; Ga. L. 1987, p. 1342, § 3; Ga. L. 1989, p. 556, § 1; Ga. L. 1920, p. 8, § 17; Ga. L. 1990, p. 2336, § 1; Ga. .. 1992, p. 2933, § 3; Ga. L. 2000, p

1589, § 3; Ga. L. 2009, 1. 688, § 2/HB 147; Ga. L. 2015, p. 1217, § 2/SB 195

w Annotations

Notes

THE 2015 AMENDMENT, effective July 1, 2015, inserted *, issue a bench warrant for the principal's arrest,” in the first sentence in subsection (a).

Case Notes
JUDICIAL DECISIONS

MORE THAN ONE SUBIECT MATTER IN BAIL LEGISLATION. --Ga. L. 1943, p. 282, while amending former Code 1933, §§ 27-904 and 27-906 (see (. 3
and 17-6-71), which dealt with the subject of bail In criminal cases, by praviding for service of the forfelture proceeding and for relief of the suraty after final judgment,
did not contain more than one subject matter in violation of the Georgia Constitution (see Ga, Const. 1983, Art. 111, Sec, ¥, Para. 111). Fields v. Arnall, 199 Ga, 491, 34

9.E.20. 632 (1943),

© PROCEDURE FOR RELIEF OF SURETY NOT VOID FOR UNCERTAINTY. -~Former Code 1933, §§ 27-904 and 27-906 (see Q,C,G.A, §6.17:6:31 and 17-6:71) aithough

: - failing to describe the procedure by which the surety- may be ralieved as therein provided for after final judgment, .are not.on this accpunt void for.uncertainty and ... ..
indeftniteness as the statutes namae the courl In which the relief must be had as betng the same court rendering the final judgment, and make it mandatery upon such :
court to relieve the surely, thus requiring the court to act in such manner as a court may properly act to effectually grant such relief, and to the extent that these
sections are silent, the provisions of former Code 1933, § 3-105 (see 0.G.G.A. § 9-2-3) may be resorted to. Fleids v. Arnail, 199 Ga. 491, 34 $.E.2d 682 (1945},

ENFORCEMENT OF CRIMINAL BONDS OR RECOGNIZANCES. --Criminal bends or recognizances must be enforced according to the procedure prescribed by statute; ie.,
by entering a rule nisi, issuing a scire faclas, and entering & judgiment absoiute, and not by an action on the debt. Garaer.y, Chambers..75.6a,.A0R..756,,44.5,6.2d.507.
{1247,

Trial court's deniat of & surety's motion to set aside a judgment of forfeiture absolute was properly denied since: (1) the defendant and the surely were ordered to

appear before the trial court and show cause why the bond should nal be forfelted; {2) neither the defendant nor the surety appeared; (3) the surety did not receive
not ce of the )udgment unti! flve months after the hearmg, (4) the mal court foﬁowed _Q ,l:mCiA 56 17 6 ?0 anc! 17 6 71 to the IeLter and (5) even |f 0,(;\(; g\ § 15 Q-
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21(c) obligated the triat court Lo serve notice of the judgment absolute, Lthe surely failed to exercise any diligence whatsoever, and any harm the surety suffered was
AC] PD... 2003}

seif-imposed. |

BONDS TO WHICH STATUTE APPLICABLE, --Whether the defendant was agdmitted to bail under former Code 1933, § 70-308 (se2 O, .. 8.9:5-46), was pending
declsion on gefendant's motion for new trial, or under former Code 1933, § 6-1005 (see 0.C.G.A. § 2-6-45) was pending decision on defendant’s appeal, the forfeiture
procedures of former Code 1933, § 27-906 (see 0.£.G.A. & 17-6-71) applled to the bend, State v, Slaughter, 246 Ga. 174, 269 5.E.2d 446 {1580).

PROCEDURE FOR FORFEITURE OF BOND GRANTED. --Forfeiture of an appeal or supersedeas bond granted under former Code 1933, § 6-1005 (see 0.C.G.A. § 5:6:45
was accomplished pursuant to fermer Code 1933, § 27-906 (see Q.C.G.A, 8.17-6-71) by issuing a rule nisi and a writ of scire facias. State.v. Slauahter, 246 Ga,
268 5.E.20.446.(19280)

FORFEITURE ALLOWED IN EVENT OF LESS THAN STRICT COMPLIANCE. --Trial court did not err in forfeiting the bond for the principal’s fallure to appear for arraignment
even though the state served the surety 12 days after the principal's failure to appear; C.C.G.A. § 17-6-71 does not bar forfeiture in the event of less than strict
campliance. Classic City Bonding £o. v. State, 256 Ga. App. 577, 568 S.£.2d 834 (20

TRIGGERING DATES FOR THE APPLICABLE STATUTORY NOTICE AND HEARING PROVISIONS in bond forfeiture proceedings are not limited to calculation from the date
of & principal's initial time of reguired appearance and faiiure to appear; the statute allows initiation of the notice ang hearing procedures after any time of required
inv.State. 194 Ga. App. 624, 393 5.8.24 673 (1330,

appearance and failure to appear thereat. Gr

EXPIRATION DATE OF BOND, --1t would be unrealistic to limit a bond to a single, specified date and not to require that the bond be continued in effect until the appeal
is finally decided. State v. Slaughter, 246 Ga. 174, 269 S.E.2d 446 (1980).

TIME FOR CRDER AND NOTICE OF BOND FORFEITURE. --Trial court is not required to sign a forfeiture order on the same day as the defendant's failure to appear as a
condition to lssuing a judgment absolute. The "end of the court day” language in 0.C.6.A..8.17:6:71(a) Is directory and not a limitation of the court's authority,
particularly when the surety is not harmed. Easy Out Bonging.v. \nR.. 706, 4 4 {1997); ing Co. v. State, 228 Ga, App. 232
481 5.E.2¢ 397 (1997).

NOTICE. --Unike Q.C.G.A. §.17-6-71(a), which requires that a notice of the hearing be sent to the surety, § 17-6-71(b} does not expressly require that a notice of
jusgment be sent to the surety. | JEA

NOTICE SUFFICIENT FOR FINAL JUDGMENT OF FORFEITURE. --Triai court did not err when the court entered a final judgment of forfeiture because the first occasion for
the satisfaction of the notice requirement arose when the defendant failed for a second time to appear at a pretrial hearing after the hearing was rescheduled due to the
fact that netice was not given to the surety. Furthermore, because netice was glven to the surety within ten days of the second hearing, there was strict compliance
with the statutory notice requirement under 0,C.G.A. § 17-6-71(a). Northeast Atlanta Bonding Co. v. State. 308 Ga. Anp. 273, 707 5.6.2¢ 921 (2013).

SUBSTANTIAL COMPLIANGCE WITH NOTICE REQUIREMENT. --Trlal caurt properly denied a surety's motion o dismiss the state’s motion for bond forfelture regarding a
principal whe failed to appear as the state substantiaily complied with the notice requirements of §,C.G.A. §.17:-5:71{a) even though the surety did not submit the
surety's motion until 15 days after the fsilure to appear and did not serve the surety with notice of the motion until 22 days from the date of the principal's failure to
appear. Further, the surety failed to show any harm from the alleged notice violation. Northeast Atlanta Sur. Co. v. Perdue, 294 Ga. App.. 32. 668 5.E.2d 508.(2008).

DELAY IN EXECUTION HEARINGS, --Surety must show harm as well as error befera the suraty will be relieved of flability based on failure to conduct an execution
hearing within the time prescribed by 0.C.G.A.. 6-71. A surety's failure to keep track of the surety's indemnitors was not caused by delayed execution hearings, but
was the result of the surety's erroneous assumption that the surety was relieved of liability under the bonds -- by operation of law -- 150 days after the principals’ initial

tes Q. 224 0. 758, 481 S.E.2d BA7 (1997): Qsborne Bonding. & Sur, Co..v. State, 228 Ga. App. 383, 4921 S.£.2¢

failure to appear In court. Y
83701997}

Suraty showed no harm when instead of setting a hearing after the principal failed Lo appear for trial, the trial court placed the case on 2 bench warrant calendar,
then scheduted a hearing and gave the surety notice of the hearing after the principal failed to appear at the calendar cafi. Accordingly, it was proper to order forfeiture
v, State of Ga., 292 Ga. App. 5. 663 5.8.2d 734 (2008).

of the bond. Troup Bonding Co. K

NATURE OF PROCEEDING, --Proceeding by a scire facias to forfeit a ¢riminal recognizance is a civil case, distinctly separate from the criminal indictment, and ancitlary
L Tarrall, 1 Ga, Apn. 250, 58, 301907,

therelo for one purpose only, the securing of the defendant's presence.

.S1ate. 198 Ga. App. 576, 403 5.6.2¢

Proceeding brought for forfeiture of a bond is 8 summary civil action accomplished pursuvant to £.C.G.A. 8 17-6-71. Farmer,
562.01991).

JUDGMENT BY MOTION 1S A MERE NULLITY. --Suit by scire facias or otherwise is necessary for entering a judgment on a recognizance bond; a judement by motion in
i rden,. B5.Ga. 5539, 11.%.E. 844.(1890). Braxton dier, 112 Ga, 459, 37 8.E..710.(1800).

JUDGMENT 8Y MOTION CAN BE ENTERED AT THE RETURN TERM following the issuance and service of the scire facias upon the principal and surety when neither files
sy, 27.Ga. ARR.. 131, E07.5.E. 564 {1921).

an answer nor shows a sufficlent cause to the contrary. Coffin

WHILE THE FORFEITURE PROCEEDING IS A CIVIL CASE, this does not mean that a separate civil action has to be filed and that the triat court cannot summarily render
the court's decision. Siale v, Slaughter, 246 Ga. 174,269 5.£.2d 446.(1980).

SURETY'S AGREEMENT THAT LIABILITY BE DETERMINED UNDER STATUTE. --When the surety enters inte a security bond in a criminal case, the surety impliedly agrees
that the surety's Hiabitity may be determined under this section without the state's initiation of 2 separate action, State v. Slaughter, 246 Ga. £74, 269.5.E.2d 446

(1980).

SECURITIES BECOME QUASI-PARTIES TO THE PROCEEDINGS, and subject themselves to the jurisdiction of the court, so that summary judgment may be rendered on
the securities’ bonds. State v. Staughter, 246 Ga. 174,26/ 80)..

LACK OF NOTICE TO SURETY. --If the record shows on the record's face noj

judgment must be set aside. Qsborne. Bonding. § Stare. 163.6 48,.295.5.E.26.577.{1982] (construing section prior to 1982 amendment).

ISSUANCE OF SCIRE FACIAS GENERALLY. --Scire facias is to be issued from the court of the county in which the indictment issues, rather than that in which the bait
resides. Cooper v. State, 17 Ga. 437 (1855).

County clerk (now the clerk of the court) Issues the scire facias on the recognizance, returnabie to the next term of court, If issued too late to be returned {0 the next
term, a new sclre facias should be issued returnable to the succeeding term. In such case, no new forfeiture of the bond need be entered. Wright v, State, 51 Ga. 524
(1874): Rowland v, Towns..120.Ga. 74, 47 5.E. 581 [1904); Bird v, Terrelh. 128.G2..386.. 57 8.£..277.(1807),

https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=£292a178-017... 1/3/2017
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1T 1S PROPER TO DIRECT THE SCIRE FACIAS TO ALL AND SINGULAR THE SHERIFFS OF THIS STATE. it may thus be directed 10 a sheriff of another county than that in
which the indictment is found. r v, Slate, 142 Ga, 81, 82 $.E. 497 (1914),

fryeryv. State, 142 Ga, 81, 82 S.E,

CIAS. AGAINST THE PRINCIPAL IS NOT A PREREQUISITE TO A JUDGMENT AGAINST THE PRINCI?

SERVICE OF
497 (1914},

WHAT 18 INSUFFICIENT SERVICE OF SCIRE FACIAS. --Mere knowledge by the bondsman that the matter will be heard at a certain term, or the writing of lgtters to the
ball bondsman by the clerk or other officials, will not suffice for service of scire faclas under former Code 1933, § 27-906. Accredited Sur. & Cas. Co. v. Busbee. 137 Ga,
App. 808, 224 5.E.2d 852 {1876]).

SCIRE FACIAS UPON A CRIMINAL RECOGNIZANCE 15 AMENDABLE AT THE TRIAL TERM, so as to make it conform in the description te the bond upon which i issued.
Myrick v, State, 13 Ga, 190 (1853}

CONTINUANCE DID NOT RENDER ORIGINAL NOTICE INVALID. --Fina! judgment of forfeiture on a criminal appearance bond posted by the surety was proper because
the surety received notice of the execution hearing within the statutory time period under 0,C.G.A. § 17-6-71(a) and the execution hearing took place within the
required window. That the state sought and obtained a continuance from the originally scheduted date for the execution hearing did not magically render the original
notice invalid; because the original notice was valid, it was also not later invalidated by a subsequent notice of 2 new hearing date. ell.v, State. 313 BR. 535,
722 5.5.2d.158.02012).

AMENDMENT OF RULE NISI BY COUNTY COURT TO ACQUIRE JURISDICTION. --See Warren v. Slaton, 14 Ga. App. 734, 82 S.E, 307 (15914),

ton, 14 Ga, App. 734, 82 5.k, 307 (1914).

SCIRE FACIAS AS ISSUED MAY NOT BE AMENDED to make scire facias returnable at a different term. W,

WHEN AND WHERE SCIRE FACIAS RETURNABLE, --Scire facias required by law to be issued upon the forfeiture of a criminal bond or recognizance must be made
returnable to the term of court next following the term at which the bond or recognizance was forfeited. Garnec v, Chambers, 75.Ga. App. 756, 44 5.£.2d 507 (1947).

RESPONSE TO FORFEITURE AND ISSUANCE OF SCIRE FACIAS. -~When a criminal recognizance has been duly forfeited and a scire facias has been issued and served,
the principat has untit the state case against the principal has been called at the next term to appear and answer the charge, and the surety has until thal time to
produce the principal to answer the charge against the principal. If the principal fails to appear, or the surety fails to produce the principal and shows no sufficient
excuse of reason for net doing so, it is proper for the court to enter against them a judgment absolute upon the scire facias. Coffi
5641921,

WHEN JURY TRIAL REQUIRED. --Jury trial is not required when a bond is forfeited, uniess the trial court agrees that there are genuine issues of materlal fact to be
resoived, State v, Staughter, 246 Ga, 174, 269 5.€.2d 446 {1980).

WHEN JUDGMENT MAY BE RENDERED. --Judgment may not be rendered before the time is up for the surety to produce the principal. Russell le. 45 Ga. 8.(1872);

Boswell v. Colquitt, 73 Ga. 63 (1884).

errell, 128.Ga. 386, 57 S.E.

77719071,

THERE MAY BE A JUDGMENT OF DISMISSAL AND FOR COSTS OMLY, but this does not invalidate the appearance bond of the defendant or relieve defendant’s sureties
Pet ell, 1.Ga. ApR. 250, 58 13.01802).

AMOUNT OF THE BOND NEED NOT BE SPECIEIED IN THE JUDGMENT, Spicer v..State. 8 Ga.. 49.(1830).

RELIEF OF SURETY UPON SURRENDER OF PRINCIPAL AND PAYMENT OF COSTS. --Former Code 1933, §§ 27-904 and 27-905 (see 0,C,G.A, 58 17:-6:-3% and 17-6-71)

were mandatory upon the court to relieve the surety from liability after final judgment had been entered, when the surety had surrendered the principal to the court
ano paid ail the costs in the forfeiture proceeding. Fields v, Arnall, 199 Ga. 491, 34 5.E.2d 692 {1945).

B8.A7:

"

FORFEITURE JUDGMENT NOT SET ASIDE UPON SURRENDER OF PRINCIPAL AND PAYMENT OF COSTS. --Former Code 1933, §§ 27-904 and 27-906 (see Q.C.G.A..
&-31 end 37-6-71), while making it mandatory upon the court, after rendering final judgment of forfeiture of & criminal bond, o relieve the surety from liability
thereunder upon the surely surrendering the principal into court and paying all costs, did not authorize in such & case the setting aside of such final judgment, and
motlon praying only that such judgment be set aside because the principal had been surrendered into court anc costs paid, was properly dismissed on demurrer. Figlds

SURETY NOT RELIEVED BY ARREST AND DETENTION BY ANOTHER STATE. --While ordinarily, if an act of the state prevents the appearance of the principal for trial, the
surety Is relteved of the liablity under the bond, such rule does not apply as to an arrest and detention by another state. Wails v. State, 111 Ga. App. 337, 141 $.5.2d

606.{1963).

Fact that the principal in a ball bond, given for appearance in the courts of this state for trial of an offense committed in this state, is unatle to appear because the
principal is confined in jail in another state Tor a violation of the laws of that state, is not 2 defense to a scire facias issued against the principal and the principal’s surety
pursuant to a forfeiture of the bond. Wells v. State, 111.Ga. Apn. 337, 143 5.€.2d 606 (1965).

APPEAL FROM DENIAL OF SURETY IS MOTION TO DISMISS AND JUDGMENT FOR STATE. --When 2 surety orally ebjecled during e bond forfeiture hearing to reinitiated
bond forfeitura proceedings under Q.5.G.A, 6 .17-6-70, and the trial court issued judgment rule absolutes in the state's favor and denied the surety's motion to dismiss,
the matter was properly treated as a direct appeal. Griffin.y..State, 194.Ga, ArR.. 624, 391 5.5.20 675.(1990).

APPELLATE JURISDICTION FROM FORFEITURE ORDER WAS PROPER. --Contrary to the state’s contention, a direct appeal was authorized from an order forfelting a
surety's criminal appaarance bond because the trial court entered a final judgment of forfeiture pursuant to 0.C.G.A. § 17:6-71(b) after conducting an execution

hearing; thus, appellate jurisdiction was proper. Anytine Bail Bonding, Inc. v. Slate, 299 Ga. App. 695, 683 .8 9), cert. denied, No. 510C0045, 2010 Ga,
EX1S.154 {Ga, 2010),- e e e e .

CITED in

Greer vres,.189.62..719,.7.5.6.20.245.(1940); B.&.3 Bonding Co. v, Bell,_232.Ga, 623, 208 5.E.2d 555 (1974); Sult v. Busbee, 136 Ga. Apn.44,.220.5.6.20. 59
(1975); Dubs v. State, 139 Ga. App. 236, 228 5.E.2d 243 (1976); Ace Bonding Co. v. State, 152 Ga. App. 477,.263.5.F.2¢.206.(1979); Osborne Bonding Co..v. Harris,
178.Ga.. &pp. 13, 345 5.F.20 116 (1986); ACE Bongding ¢, v. State, 180 Ga. App. 261 349 S.E.2d 15 (1986); Jam Bonding.{ State, 2. AR
238 (1987); AAA Bonding Co. v. State, 192 Ga. App. 684, 386 §.E.26.50. 3,800, 533, 408 5.E.2¢ 831 {1961)
Peering. B80.F. Supp, 816 (5.0, Ga. 1994).

.
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Research References & Practice Aids
LAW REVIEWS, -

For note on 1989 amendment Lo this Code section, see 6 Ga. St. U.L. Rev, 212 (198%),

OPINIONS OF THE ATTORNEY GENERAL

BONE FORFEITURES REDUCED TO JUDGMENT. --In the absence of any specific statutory authority, bond forfeitures which have been reduced to judgment by a rule
absolute may not be settled or satisfied by a compromise agreement. 1989 Op. Att'y Gen. U8S-14.

AM, JUR, 2D, --

84 Am, Jur. 2d, Bail.and Recoanizance, & 150 et seq.

C.A8. -
8 C.1.5., Bail; Release and Detertion Pending Proceedings, § 323 et seq.
ALR. --

Induction of principal into military or naval service as exonerating his bail for his nonappearance, 8 ALR 371; 147 ALR 1428; 148 ALR 1400; 150 ALR 1447; 151 ALR
1462; 152 ALR 1459; 153 ALR 1431; 154 ALR 1458; 156 ALR 1457; 157 ALR 1456,

Right to recover cash bail or securities taken without authority, 44 ALR 1499; 48 ALR 1430.

Failure of judgment or order forfeiting bail, or deposlt in lieu thereof, to recite arraignment and plea, 90 ALR 2898,

Dismissal or vacation of indictment as terminating liability or obligation of surety or bail bond, 18
Bail: duration of surety's liability on pretriat bond, 32 ALR4th.504.
Bail: duration of surety's liabllity on posttrial ball bend, 32 ALR4th 575,
Ball: effect on llability of tail bond surety of state's delay in obtaining indictrment or bringing defendant to trial, 32 ALR4th 600.
Propriety of applying cash baif to payment of fine, 42 ALRSth 547,

Hlerarchy Notes:

Title ote

Hierarchy Notes:

Chanter Note
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0.C.G.A. § 17-6-72
Copy Citation

Current Through the 2016 Regutar Session

Qfficial.Code of Georgla Annotated o TITLE 17. CRIMINAL PROCEBURE ¥ CHAPTER 6, BONDS AND RECOGNIZANCES > ARTICLE 3, PROCEEDINGS FOR
FORFEITURE OF BONDS OR RECOGNIZANCES

§ 17-6-72. Conditions not warranting forfeiture of bond for failure to appear; remission of forfeiture

{a} No judgment shall be rendered on a forfeiture of any appearance bond if it is shown to the satisfaction of the court by the written statement of 2 licensed physician
that the principal on the bond was prevented from attending court due to a mental or physical disability or the principai on the bond was receiving inpatient treatment as
involuntary treatment, as such terms are defined in Code Section 37-3-1

(b) Mo judgment shall be rendered on a forfeiture of any appearance bond if it 1s shown to the satisfaction of the court that the principal on the bond was prevented
from attending because he or she was detained by reason of arrest, sentence, or confinement in a penal nstitution or jail in the State of Georgia, or so detained in
another jurisdiction, or because fie or she was Involuntarily confined or detained pursvant to court order in 3 mental institution in the State of Georgia or in another
jurisdiction. An official written notice of the holding institution in which the principal ts belng detained or confined shall be considered proof of the principat's detention or
confinement. Such notlce may be sent from the halding institution by mail or e-mail or detivered by hand ¢r by facsimite machine, Upen the presentation ef such written
natice to the clerk of the proper court, the prosecuting attorney, and the sheriff or other law enforcement officer having jurisdiction over the case, along with a tetter of
intent to pay ali costs of returning the principal to the jurisdiction of the court, such notice ang letter shalf serve as the surety's request for a detainer or hold to be
placed on the principal. Should there be a failure to place a detainer or hold within ten business days of the surety's service of a detainer or hoid request, and after such
presentation of such notice and ietter of Intent to pay costs, the surety shall then be relieved of the lisbility for the appearance bond without further order of the court.

{¢) No judgment shall be rendered on a forfeiture of any appearance bond if it is shown to the satisfaction of the court that prior ta the entry of the fudgment on the
forfeiture the principal on the bond is in the custody of the sheriff or other responsible law enforcement agency. An official written notice of the holding institution in
which the principai is being detained or confined shall be considered proof of the principal's detention or confinement. Such notice may be sent from the holding
institution by mail or e-mail or delivered by hand or by facsimile machine. Upon presentation of such written notice t& the clerk of the proper court, the prosecuting
attorney, and the sheriff or other law enforcement officer having jurisdiction over the case along with a letter of intent to pay all costs of returning the principal to the
jurlsdiction of the court, such notice and letter shall serve as the surety's request for & detainer or hold to be placed against the principal. Should there be a failure to
place a detainer or hald within ten business days of the surety's service of a datainer or hold request, and after presentation of such notice and jetter of intent to pay
costs, the surety shall then be relieved of the liadility for the appearance bond without further order of the court.

{¢.1) No judgment shall be rendered on a forfeiture of any appearance bond if it is shown to the satisfaction of the court that the principal on the bond was prevented
from attending because he or she was deported or removed from the United States by federal authoritles. Official documentation from a federal official or agency shall be
considered proof of the principal's deportation or removal. Such documentation may be delivered by mail or e-maii or delivered by hand or by facsimile machine,

{d) Incases in which subsection (e) of this Code section is not applicable, on application filed within 120 days from the payment of judgment, the court shall order
remission under the following conditions:

(1) Provided the bond amount has been pald within 120 days after judgment and the delay has not prevented presecution of the principal and upon application to
the court with prior notice to the prosecuting attorney of such application, saig court shall direct remission of 95 percent of the bond amount remitted (o the surety if
the principal is preduced or otherwise appears before the court that has jurisdiction of the bond within such 120 day period. Should the surety, within two years of
the principal's failure to appear, locate the principal In the custody of the sheriff In the jurisdiction where the bond was made or in ancther jurisdiction causing the
return of the princlpal to the jurisdiction where the bond was made, apprehend, surrender, or produce the principal, if the apprehension or surrender of the principal
is substantially procured or caused by the surety, or if the location of the principat by the surety causes the adjudication of the principal in the jurisdiction in which
the bond was made, the surety shall be entitled to a refund of 50 percent of the bond amount, The application for 50 percent remisslon shail be filed no later than 30
days fofiowing the expiration of the two-year period following the date of judgment; or

(2) Remission shall be granted upon condition of the payment of court costs and of the expenses of returning the principal te the jurlsdiction by the surety,

(e)

{3 1f-within. 120 days from payment of the judgment, the suraty. surrenders the principal 1o the sheriff. or responsibia law.enforcement. officer, .or. said.surrender AAs.. ...
been dented by the sheriff or respensible law enforcement officer, or the surety locates the principat in custody in another jurisdiction, the surely shall only be
required to pay costs and 5 percent of the face amount of the bond, which amount includes ali surcharges, If it is shown to the satisfaction of the court, by the
presentation of competent evidence from the sher!ff or the halding institution, that said surrender has been made or denied or that the principat is In custody in
another jurisdiction or that said surrender has been made and that 5 percent of the face amount of the bond and all costs have been tendered to the sherlff, the
court shall direct that the judgment be marked satisfled and that the writ of fieri facias be canceled.

{2) (A) The court shall direct that the judgment be marked satisfied and that the writ of fiert facias be canceled, If within 120 days from payment of the judoment,
the surety;

{1} Tenders an amount equal to 5 percent of the face amount of the bond and all costs to the sheriff; and
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{iiy Provides, in writing, the court and the prosecuting attorney for the court that has jurisdiction of the bond with competent evidence giving probable cause to
Helieve that the principal is located in another jurisdiction within the United States and states that It will provide for the reasonzbte remuneration for the rengition
of the principat, as estimated by the sheriff; and

(B) The prosecuting attorney for the court that has jurisdiction of the bond:
{i} Declines, in writing, t¢ authorize or facilitate extradition; or

{ii) within ten business days of the notice provided pursuant to division {2)}{(A)(#) of this subsection, faiis to enter tha appropriate extradition approvat
code into the computerized files maintained by the Federa! Bureau of Investigation National Crime Information Center thereby Ingicating an unwillingness
to extradite the principal,

History

72; Ga. L, 1982, p. 1224, § 2; Ga. L. 1982, p. 1658, § 2; Ga. L. 1983, p. 3, § 14, Ga. +. 1083, p. 1203, § 3; Ga. L. 1985, p.

Ga. L. 1965, p. 266, §§ 1-3; Code 1981, § 17:6:
982, § 1; Ga. L. 1986, p. 1588, § 4; Ga. L. 1887, p. 1342, § 4; Ga. L. 1989, p. 556, § 2; Ga. L. 1990, p. 2336, § 2; Ga. L. 1992, p. 2933, § 4; Ga. L, 1996, p. 1233, § 3;

Ga. L. 2008, p, 688, § 2A/HB 147; Ga, L. 2013 6..8.1/58.225; Ga. 15..0. 1212, 8 336 195

» Annotations

Notes
THE 2013 AMENDMENT,

effective July 1, 2013, In subsection (a), substituted “court due to a* for “by some" near the middle, and added "or the principal on the bond was receiving inpatient
treatment as invoiuntary treatment, as such terms are defined in Code Section 37-3:1" at the end; in the last sentence of subsections (b) and (¢), substituted "ten
business days of the surety's service of a detainer or hoid reguest” for "15 days, excluding Saturdays, Sundays, and legal holidays”; in subsection {d), in the
introduclory paragraph, substituted “"subsection {2} of this Code section* for "paragraph {3} of this subsection”; in paragraph {d)(1)}, substituted "principal is produced
or otherwise appears before the court that has jurisdiction of the bong within such 120 day period” for “surety locates the principal in the custody of the sheriff in the
$urisdiction where the bond was made or in another furisdiction causing the return of the principal to the jurisgiction where the bord was made, apprehends,
surrenders, or produces the principal, if the apprehension or surrender of the principal was substantially procured or caused by the surety, or if the location of the
principal by the surety caused the adjudication of the principal in the jurisgiction in which the bond was made" in the first sentence; in paragraph (d}(2), substituted a
period for *; or" at the end; redesignaled former paragraph (d}(3) as paragraph (e)(1}; in paragraph {g){1), in the first sentence, substituted "from payment of the
judgment” for "after judgment” near the beginning, and inserted "the" preceding "surety” in the middie, and substituted "fiari facias" for "execution, fi, fa.,” in the last

sentence; and added paragraph {e)(2).

THE 2015 AMENDMENT, effective July 1, 2015, near the middle of subsections (b) and {c), substituted “confinement. Such notice” for "confinement and such notice”
and Inserted "e-mait or"; and, in subsection (¢.1), inserted “or removed from the United States” in the first sentence, and in the second sentence, substituted "Cfficial
documentation” for "An official written notice of such depertation” at the beginning, inserted "or agency” near the middle, and added "or removal. Such documentation
may be delivered by mail or e-mail or delivered by hand or by facsimile machine” at the end,

Case Notes
JUDICIAL DECISIONS

CONSTITUTIONALITY. --0). 72 does not violate the anti-gratuities clause of the Georgia Constitution since by apprehending absconded criminals and
delivering the criminals to the state bail bongding compantes perform a valuable service for the state inasmuch as the companies relieve law enforcement officers from
the duty, thereby permitting officers to direct thetr energles to other areas of taw enforcement. AAA Bail Bonding €. v. State, 289 Ga. 411, 383 S.E.2d 125 (1989).

The 1987 and 1989 versions of §.C.G.A. § 17-6-72(f violated the right to due process under the state and federal constitutions to the extent the statute required the
surety to pay the judgment in full before being permitted to present arguments In support of remission. State v, Johnson, 261 Ga, 363,

72) was to supply a remedy for the exigency of former

PURPQOSE. --Intention of the General Assembly in enacting Ga. L. 1965, p. 266, §§ 1-3 (see 0.C.G.A. § 17-f
Code 1933, § 27-906 (see (.C.G.A, § 17-6-71). Sttt v. Bushee, 136 Gp. App..44..220 5.E.2d 52 (1875).

TIME FOR FILING, --0,C.G.A. § 17-6-772 sets a limited time period for flling ang measures the time from the surety's payment of judgment on the bond rather than from
the apprehension of the principal. This Is required even when the principal is found and returned at some time beyond that period. State v. Hightower, 199 Ga. App.

770. 406 S.E.2d 117 (1991).

Surety was not entitled to any remission of the hong payment hecause the surety did not apply for remission within 90 days of paying the judgment as the surety

could ha

-

FORFEITURE EXCEPTION IN 0.C.G.A, § 17-6-72{B). --Deportation of an illegal alien to Mexico with an inability to return to the United States Is not the functional

equivslent of a "sentence” and resulting "detention” as contemplated by 0.C.G.A. 8.1 2(0). Vargas v. alate.. 3. APR. 225, 534.8 173.(2000)..

CONSTRUCTION OF § 17-6:72(D){1). --Because the purpose of (,C.G.A. 8 17-6:72(d}(1) was remedial and had 1o therefore be construed in favor of the surety in
interpreting the statute and avoiding a8 meaningless result, the trial court properly allowed a surety 2 remission of 50 percent of the bond amount since the surety filed
the surety’s application for the remission at any time within 30 days fofiowing the expiration of the two-year period following the date of judgment. State of Ga. v, Free

Af.Last Balt Bonds,. 282 Ga. ARR..Z34. 647 55,24 402.(2007).

{d(t) by locating the principal In custody under an alias in
2,450, £20.300 GO,

LOCATICON OF PRINCIPAL IN ANOTHER JURISDICTION. --Surety met the reguirements of Q.C.C
another jurisdiction and placing a "hold” or detainer on the principat, Qsho
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REMISSION OF FORFEITURE, --Surely who advised both the county where the bond was Issued and the county where the principal was arrested of the principal‘s status
and identity substantially procured or caused the principal's apprehension and return under the terms of the 1992 version of 0.5,G.A. § 17:-6:72. Oshorne Bonding &

Sur.Co. v, Slate, 224.Ga, App..590,.481.5,E.20. 578.(1997),

Since a surely on four criminal bonds did not pay the judgments on its forfeited bonds, Q,C.G.A. § 17-6:-72(¢)(3), allowing reduction, rather than Q.C.G./
{d)(1), allowing remission, controlled. Because the individuals were all arrested by county authorities without any involvement of the surety, the surety failed to show
that the surely was entitied ta a remission of the bonds. Confidential Bonding Co. v. State of Ga.. 278 Ga. A, 794, 632.5.E.24.584 [2008),

Under the plain and ordinary tanguage of | 2(d)(1), a bondsman who failed to assist in the arrest of the principal of its bond was not entitled to a 50
percent remission of the bond, and the district attorney’s consent to the bandsman's motien had no legal effect as such was not accepted by the trial court. Joe Ray

Bonding Co. v. State of Ga.,.284.Ga. App. 687, 644 5.F.20.501 (2007).

CONSENT TO REDUCTION, --State's participation in & proposed consent order to ailow reduction of the payment on a forfelted bond did not conciusively establish that
one of the statutory conditions for reduction was met and the court was authorized to require that such fact be established by the surety through the prescribed
evidence. Qshorne Bonging & Sur. Co. ex rel, Castaneda v. State, 225 Ga. App. 896, 485 S.E.2d 235 {1957)

JUBGMENT OF FORFEITURE NOT SET ASIDE. --Surety, which dig not receive netice of the entry of a judgment of forfeiture in time to obtain remission of the forfelted
sum, under Q0,C.G.A. &1 2{d)(10), was not entitled to have the judgment set aside as the surety received notice of the hearing at which the forfeiture was
considered and chose not to appear or determine whether a judgment was entered following the hearing. Relishie Bonding Co. v, State. 202 Ga. Anp. 280, 585 S.E.2d

192 (2003).

FORFEITURE EXCEPTIONS DID NOT APPLY. --Bond forfeiture exceptions found in . Z22(b}, {c) oid not apply to an alien's bond forfeiture because the
2lien's failure to appear at an arraignment was because the alien had been deported, not because the zlien was in a penal institution or jail because of an arrest or
sentence, was confined to a mental institution because of a court order, or was in the custody of a sheriff or other responsible taw enforcement agency. Gor -Ramos

v..State, 297 Ga. App.. 113, 676 5.5.2d 382.(2009),

CRIMINAL HISTORY CALCULATION. ~-Sentence imposed for defendant's 2008 bank rebbery was vacated and the case was remanded for resentencing because the
defendant's bond forfelture should not factor into the caiculation of the defendant's criminal history under U.S. Sentencing Guldelines Manual § 4A1.2(a) (2008) if the
defendant’s failure to attend the February 2008 arraignment was involuntary under 0.C 7-6-72(k), and the district court, assuming thal all Georgia bond
forfeltures should be considered convittions for purposes of calkulating criminal history under the sentencing guidetines pursuant to Q.C.G.A, § 40:13:58, did not
determine whether the defendant’s failure to attend the arraignment was willful or involuntary, Ynited States v. Raniel. 358 Fed, Anp,

CITED tn

231 8.E.28 77 {1976}; AAA Bonding Co. v. Stale. 192 Ga. Agp. 684, 386
. 308 Ga, App. 573, 707 5.E.2d 921 {2011).

140 Ga. App. 275,

Research References & Practice Aids

CROSS REFERENCES, -~

Corraspending provision refaling to civil procedure, §.9-10-11. Conditioning of appearance bond or recognizance on appesrance by accused before court at time fixed
for arraignment, § 17-6-17.

LAW REVIEWS, --
For note on 1989 amendment to this Code section, see 6 Ga. St. U.L. Rev. 212 [1988).
QPINIONS OF THE ATTORNEY GENERAL

FORFEITURE DATE DEPENDS ON WORDING OF BOND. --Date of forfeiture of the appearance bend depends entirely upon the wording of each particutar bond. In the
event the bond indicates an appearance at a term of court, forfeiture dees not aceur until the end of that partlcular term of court. However, if the bond is returnable on
a specific date, then the 60-day provision commences to run from that date. £965-56 Op. Att'y Gen. No. 66-3C.

AM. JUR. 2D, --

8A Am. Jur. 2d, Bail and Recognizance, & 180.

€S --

8 C.1.5,, Bail; Release and Detention Pending Proceedings, §8 156 et seq., 267 at seq., 342,
ALR. --

Induction of principal into military or naval service as exonerating his bail for his nonappearance, 8 ALR 371; 147 ALR 1428; 148 ALR 1400; 150 ALR 1447; 151 ALR
1462; 152 ALR 1459; 153 ALR 1431; 154 ALR 1456; 156 ALR 1457; 157 ALR 1456,

Right to recover back cash baif or securities taken without auvthority, 48 ALR 1430.

Bail: effect on surety's llabillty under bail bond of principal's subsequent incarceration in other jurisdiction, 33 ALR4th £63.

Bati: effect on surety's Fability under bail bond of principal's subsequent incarceration in same juristiction, 35 ALR4h 1192,

Forfeiture of bail for breach of cenditions of release other than that of appearance, B8 A

A082.
Hlerarchy Notes:

Title Note
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Procedure pursuant to O.C.G.A. § 16-11-129(e) — Weapons Carry Law'

A criminal defendant shall be asked whether he has a weapons carry license in the following
situations:

e Conviction® of:
o DUI Drugs or DUI Drugs and alcohol
Carrying a weap@p without a license®
Carrying a weapon or long gun in an unauthorized location’
Any misdemeanor involving the use or possession of a controlled substance
Misdemeanor crime of domestic violence as defined in 18 U.S.C. 921(a)(33)

cC O 0O C©

e When addressing any person hospitalized as an inpatient in any mental hospital or
alcohol or drug treatment center purﬁuant to the guidelines set forth in O.C.G.A. § 16-11-

129(b)(2)()
e When addressing any criminal defendant adjudicated mentally incompetent to stand trial
e When addressing any criminal defendant adjudicated not guilty by reason of insanity

e 'When addressing a person who is an unlawful user or addicted to any controlled
substance as defined in section 102 of the Controlled Substances Act (21 U.S.C. 802)

e When addressing any person who is subject to a restraining order as described in 18
U.S.C. 922(g)(8).

If the answer is yes, ask what county the license was issued in. Also ask whether it has ever been
renewed, and, if so, in what county it was most recently renewed.

In the event the defendant has such a permit, you are to notify the judge of the Probate Court of
the appropriate county.

! Based loosely on the Proposed Uniform Rule that is being tossed around. I have some conceptual problems with
the rules because I think it that if it is adopted it will require us to go further than the law requires. Also, I have left
--gut the requirement that the procedure apply- in-felony. cases since we don’t handle those. .

2 Conviction does not include an order of discharge and exoneration pursuant.to Atticle 3 of Chapter 8 of Title 42
But it probably does include the period between entry of the plea and the discharge.

3 This is based on the input of a Probate Court judge, reported on our listserve, that DUI Drugs does count as a
conviction, presumably because that also puts them in one of the other categories automatically. I'm not sure [ agree
with that.

Y OCGA§16-11-126

*O0CGA§16-11-127
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INTHE STATE COURT OF COBB COUNTY

STATE OF GEORGIA

STATE OF GEORGIA

CASENO.:

V&,

Defendant.
NOTICE REGARDING FIRST OFFENDER SENTENCING
PURSUANT TO OCGA §42-8-61

The Defendant is hereby notified of the provisions of Georgia law regarding first offender sentencing

Future first offender treatment. If you are sentenced as a first offender in this case, you cannet receive first offender rreatment under OCGA § 42-8-G0 for any other case you
may ever have.  No one may be sentenced as a first offender more than once, YOU SHOULD VERY CAREFULLY CONSIDER, THEREFORE, tF THIS IS THE CASE FOR WHICH YOU
SEEK TO USE YOUR ONLY OPPORTUNITY FOR FIRST OFFENDER TREATMENT.  Additionally, if you have previousty been sentenced as  first offender under OCGA § 42-8-60, you
cannot request first offender sentencing in this case.

Eligibility. You may qualify for first offender sentencing if you have not previously been convicted of a felony or previously been sentenced as a first offerder under OCGA §
42-8-60.

Court’s discretion. The Court has the discretion to aceept or reject any Defendant’s request for first offender sentencing,

Effect, generally. Afirst offender sentence prevents you from having a criminal conviction, unless you violate the conditions of the sentence or commit a new affense during
the period of the sentence. Upon successful completion of your sentence, the Court will enter an erder discharging you fram the offense(s) without an adjudication of guilt. The discharge
will completely exonerate you of any criminal purpose and wifl not affect any of your civil rights or liberties, and you will not be considered to have a criminal conviction.

Effect on future employment or appointment, The discharge may not be used to disqualify you in any application for employment or appointment to office in either the
public or private sector except that certain sex offenses may disqualify you from employment in a school or facifities offering care of the eldery, mentally ill, or developmenzally disabled;
and discharge pertaining to a crime involving a dishonest or immoral act may be used o disqualify you from peace efficer certification or employmest.

Adjudication of guilt. If you vielate the terms of prabation, or commit anather crime during the period of probation, or should the Court determine that you are or were not

cligible for first offender sentencing, your first offender status may be revoked and the Court may enter adjudication of guilt. The Court may then resentence you up to the

maximum sentence for the offense charged, with credit far time previously served in custody or on probation.

DEFENDANT'S ELECTION REGARDING FIRST OFFENDER SENTENCING

! have read the above notice regarding fisst offender sentencing and hereby advise the Court:
| do not request o be sentenced in this case as a first offender under OCGA § 42-8-60.

—_ Irequest to be sentenced in this case as a first offender under OCGA § 42-8-60 and | (circle one) am/am not  a convicted feion and | {circle one) have/have not

previously been semenced as a first offenderunder 0CGA§42-8-60,

DEFENDANT DATE

The Court finds that the Defendant has been advised pursuant to OCGA 42-8-61.

ERIC A. BREWTON, JUDGE, STATE COURT OF COBB COUNTY
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Rule 33.1. Alternatives.

{A) A defendant may piead guilty, not guilty, or in the discretion of the judge, nofo contendere. A plea of guilty or nole contendere shouid be received only from the
defendant personally in open court, except when the defengant is a corporation, in which case the plea may be entered by counse! or a corporate officer. In misdemeanor
cases, upon the request of a defendant who has made, in writing, a knowing, intelligent and voluntary waiver of his right to be present, the court may accept a plea of
guilty in absentia.

{B) A defendant may plead nolo contendere only with the consent of the judge. Such a plea should be accepted by the judge only after due consideration of the views of
the parties and the interest of the public in the effective administration of justice. Procedurally, a plea of nolo contendere should be handled under these rules in a
manner simitar to a plea of guiity.

* Annotations

Research References & Practice Aids

OPINIONS OF THE ATTORNEY GENERAL

PLEAS IN ABSENTIA BY MISDEMEANCR DEFENDANTS. -~ Pleas in absentia may be made pursuant to this rule by any misdemeanor defendant and are not limited only
to those who reside some distance from where the case Is pending. 1986 Op. Att'y Gen. No. UB6-29.

GEQRGIA RULES OF COURT ANNOTATED
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Rule 33.2. Aid of counsel -- Time for deliberation.

{A) A defendant shall not be catted upon to plead before having an epportunity to retain counsel, or if defendant Is aligible for appointment of counsel, until counsel has
been appointed or right to counsel waived. A defendant with counsel shall not be required to enter a piea if counsel makes a reasonable request for additional time to
represent the defendant's interest, or if the defendant has not had a reasonable time to consult with counsel.

(B) A defendant without counse! should aot be called upon to plead to any offense without having had a reasonable time to consider his decision. When a defendant
without counsel tenders a plea of guilty or nolo contendere to an offense, the court shoukl not accept the plea uniess it is reaffirmed by the defendant after a reasonable
time for deliberation, foltowing the advice from the court required In section 33.8.

A Annotations

Case Notes
JUDICIAL DECISIQNS

NONCOMPLIANCE WITH RULE DID NOT REVERSE CONVICTION. -~ Since the record indicated beyond a reasonable doubt that ne harm resulted in accepting defendant’s
plea of not quilty in the absence of defense counsel, noncompliance with this eule did not require reversai of the defendant's conviction, Bache v State. 208 Ga. App.
B -t £1993),

ABSENCE OF COUNSEL AT ARRAIGNMENT HARMLESS ERROR. -~ Since a record indicated beyond a reasonabie doubt that ne harm resuited in accepting defendant’s
plea of not guilty in the absence of defense counsel, noncompliance with this rule did not require reversal of defendant's conviction, Coney v, State, 316 Ga. App. 303,
728 5.8 22 (2012).

CITED in

Willlams v..State. 221,68, App. 291, 470 5.E.2d 922 (1996),

GECRGIA RULES OF COURT ANNOTATED
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Rule 33.3. Propriety of plea discussions and plea agreements.
{A) In cases In which it appears that the interests of the public in the effective administration of criminal justice (as stated in section 33.56) would thereby be served, the
prosecuting attorney may engage in plea discussions for the purpose of reaching a plea agreement. The prosecuting attorney should engage in plea discussions or reach
a plea agreement with the defendant only through defense counsel, except when the defendant is not eligible for or does not desire appeintment of counsel and has not
retained counsel.
(B} The prosecuting attorney, in reaching a plea agreement, may agree to one or more of the foliowing, as dictated by the circumstances of the individual case:
{1} to make or not to oppose favorable recommendations a6 to the sentence which should be impesed if the defendant enters a plea of guilty or nolo contendere;
(2) to seek or not to oppose dismissal of the offense charged i the defendant enters a plea of guilty or nalo contendere to another offense reasonably related to
defendant’s conduct; or,
(3} to seek or not to oppose dismissal of other charges or potential charges against the defendant if the defendant enters a plea of gulity or nolo contendere,
GEORGIA RULES OF COURY ANNOTATED
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Rule:33.4. Relationship between defense counsel and client.
{A) Defense counsel should conclude a plea agreement only with the consent of the defendant, and should ensure that the decision to enter or not enter a plea of guilty
or nolo contendere is ultimately made by the defendant,
{B) To aid the defendant in reaching a decision, defense counsel, aftar appropriate investigation, should advise the defendant of the alternatives available and of
considerations deemed important by him in reaching a decision.
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Rule 33.5. Responsibilities of the trial judge.

(A) The trial judge should not participate In plea discusslons.

(B) If atentative plea agreement has been reached, upon request of the parties, the trial judge may permit the parties to disclose the tentalive agreement and the
reasons therefor in advance of the time for the tendering of the plea. The judge may then indicate to the prosecuting attorney and defense counsel whether the judge will
likely concur in the proposed disposition if the information developed In the plea hearing or presented In the presentence report Is consistent with the representations
rmade by the parties. If the trial judge concurs but the finai disposition differs from that contemplated by the piea agreement, then the judge shall state for the record
what information in the presentence report or hearing contributed to the decision not to sentence in accordance with the plea agreement,

{C} When a plea of guilty or nolo contendere is tendered or received as a result of a plea agreement, the trial judge should give the agreement due consideration, but
notwithstanding its existence, must reach an indzpendent decision on whether to grant charge or sentence leniency under the principles set forth in section 33.6 of these
rules.

v Annotations

Case Notes
JUDICIAL DECYSIONS

COURT DID NOT INJECT ITSELF INTO PLEA NEGOTIATIONS by merely informing the defendant of the available options, |.e., enter a non-negotiated plea or go to trial
since the plea negotiations falled to secure a plea. Brassfield v. State, 242 Ga. App, 747, 331.5.E.2¢ 148 {2000).

Trial court did not enter into plea negetiations and neither promised nor Implied that the court would only give the defendant a 10-year sentence, or that the court
waould give the defendant a higher sentence If no plea was entered; thus, the trial court did not improperly insert itself into the plea negotiation process. Boccia v,
State, 335 Ga. App. 687,.782.5.E.2d 792 (2016).

COURT DISCRETION REGARDING PLEA NEGOTIATION PROCESS. - While there Is no harm in the gourt's merely communicating to defense counsel its witngness or
lack of willingness to accept a particuiar plea agreement Independently negotiated by the parties, it is cleariy inappropriate for the court to go further by making
statements which have the effect of inserting it into the negoetiation process itself, Skomer v, State. 183 Ga. App..308, 358 5.E.2d 888 (1987).

ENTRY OF PLEA IN DISTRICT ATTCRNEY'S ABSENCE, -- Where the district attorney was not present in court when a plea was entered and did not consent to i, the trial
court was without authority to accept a plea to an offense different from the one alleged in the accusation. State v. Dawson. 203 Ga. App. 834, 419 5.E.2d 30 (1992).

TRIAL COURT'S STATEMENTS RENDERING GUILTY PLEA INVOLUNTARY, -~ Repeated statements by the trial court about its reluctance to impose a death sentence and
giving 90% odds on a sentence of life without parole if permitted to impose sentence constituted participation in the plea negotiation process that rendered the resulting
guilty plea involuntary. McDaniel v, State, 271 Ga. 552, 522 §,E.2d 548 (1999).

; Trial court erred in denying the defendant's plea withdrawal motion based on the trial judoe's act of improperly entering into the plea bargaining process and tefting
 the deferdant that the same sentence considerations would not be given If the defendant went to triel a5 opposes Lo I the defendant entered a plea. Gibs
267.(2008}.

CITED in

Baldwin v, State, 217 Ga. App. 866. 460 5.6.2d 80 {1995}; Tavior v. State, 248 Ga. App.. 715,948 5.5.20.414.(2001); Vanegas v. State, 249 Ga. App. 76, 547.5.E.2d
718 .(2004); In re $.F.. 312 Ga. ApR. 671, 718.5.£.20 558 (2011); Leverette v. State, 251 Ga. 834, 732 S.E.20 255 (2012),

GEORGIA RULES OF COURT ANNOTATED
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Rule 33.6. Consideration of plea in final disposition.

{A) 1tis proper for the judge to grant charge and sentence leniency to defendants who anter pleas of guilty or nolo contendere when the interasts of the public in the
effective administration of criminal Justice are thereby served, Among the considerations which are appropriate in determining this question are:

(1} that the defendant by entering & plea has aided in ensuring the prompt and certain application of correctional measures;
{2) that the defendant has acknowledged guilt and shown a wiliingness to assume responsibility for conduct;

£3) that the teniency will make possible alternative correctional measures which are better adapted to achieving rehabilitative, protective, deterrent or other
purposes of correctional treatment, or will prevent undue harm to the defendant from the form of conviction;

{4) that the defendant has made public trial unnecessary when there are good reasons for not having the case dealt with in a public trial;

(5} that the defendanl has glven or offered cooperation when such cooperation has resulted or may result in the successful prosecution of other offenders engaged
in equally sarious or more serious criminal conduct;

(6) thal the defendant by entering a plea has alded in avoiding delay {including delay due to crowded dockets) In the disposition of other cases and thereby has
increpsed the probability of prompt and certain application of correctional measures to other offenders.

{B} The judge should not impose upon a defendant any sentence in excess of that which would be justified by any of the rehabilitative, protective, deterrent or other
purposes of the criminal law merely because the defendant has chosen o require the prosecution to prove the defendant's guilt at trial rather than to enter a plea of
guilty or nolo contendere.

w Annotations

Case Notes
JUDICIAL DECISIONS

FACTORS CONSIDERED IN SENTENCING. -- This yule goes not require a trial court to sentence a defendant to the same sentence that would have been appropriate
had a guilty plea been entered, but the court may determine from a consideration of the evidence and observations of the defendant that leniency is unwarranted.
Jehnson v. State, 224 Ga. App,. 568, 481 5.£.2d 268 (1997); Arnoid v, Stete, 228 Ga. Aop. 470, 421 5.6.2d B19 (1997).

4,

VINDICTIVE SENTENCE NOT SHOWN. -- There was no showing that the defendant's sentences for enticing a minor for indecent purposes, statutery rape, and
contributing to the delinguency of a minor ware vindictively enhanced In viglation of Ga. Unif. Super.. 33.6(B) after the defendant was allowed Lo revoke a guilty
plea because, Inter aliz, the trial judge found that an enhanced sentence was warrented baged on material differences between the facts presented regarding the nature
of the crimes during the plea hearing and the trial; the concurrent sentences of 15 years to serve for enticing a minor for indecent purposes and statutery rape, plus 12
concurrant menths for contributing to the definquency of @ minor were within statutory limits and valid. There was ne absolute constitutional bar to imposing a more
severe sentence upon re-sentencing, Hawes v, Stals..298.Ga. App. 461,.680.5.5.2d 513 .(2009), cert. denied, No. $09C1762,. 2010 Ga. LEXIS 13.(6.. 20400,

SENTENCE NOT IMPROPERLY ENHANCED BECAUSE DEFENDANT CHOSE TRIAL. -- Trial court did not impose an unjustifiably lengthy sentence merely because 2
defendant chose Lo require the prosecution to prove the defendant's guilt at trial rather than to enter a piea of guilty because the trial court sentenced defendant to the
maximum term of 20 years in prison for Kignapping and on each of the aggravated assault counts, the trial court also exercised the court's discretion to run alf of the
counts concurrently Instead of consacutively; the defendant's claim that the trial court punished the defendant for exercising the defendant's right to a jury trial was
ot supported by the transeript, which revealed that the sentence imposed by the trial court was based on the defendant’'s lack of remorse. Brown v, State, 209 Ga.
Anp.. 782, 683 5.£.2d.874 (2009).

SENTENCE WITHIN THE STATUTORY LIMITS. -~ Although the judge did not indicate the rationale for sentencing defendant to the maximum penalty for the convicted
crime, there was no evidence that the judge was motivated to do so merely because defendant refused to enter a guiity plea, and the senlence was withia the minimum
and maximum sentences prescribed by law. West v. State, 241 Ga. App. B77..528 S.E.2d 287 {2000),

https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=86e67{d8-8b6... 1/3/2017
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Alter & defendant declined a plea bargain then was convicled and sentenced to longer prison terms which were to run consecutively, but were within the statutory
guideliines, there was no showing of vingictiveness by the trial court against the defendant for having chosen to proceed to trial to require reversal pursuant to Ga,
Unif, Super. Ct. R, 33.6(8). Green v. Siate, 277,60, ApR, 867,627 5.E.20,914.(20086),

SENTENCE IMPROPER, -- Despite enumeraling such as error, a five-year concurrent sentence imposed againsL the defendant upon a conviction of misdemeanor crueity
to children was reversed, and the case was remanded for resentencing, as it was not authorized by law. Price v, Stale, 281 Ga. App. 844, 837 5.€.2d 468 (2006),

CITED in

Lee. v, State, 199 Ga. ADP.. 246, 404 S.E.2d ]

LREEEEN
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Rule 33.7. Determining voluntariness of plea.

The judge shall not accept a plea of gullty or nolo contendere without first determining, on the record, that the plea is voluntary. By inguiry of the prosecuting attorney and
defense counsel, the judge should determine whether the tendered plea is the result of prior plea discussions and a plea agreement, and, if it is, what agreement has been
reached. If the prosecuting attorney has agreed 16 seek charge or sentence leniency which must be approved by the judge, the judge must advise the defendant personally
that the recommendations of the prosecuting attorney are not binding on the judge. The judge shouid then address the defendant personaily and determine whether any
other promises or any force or threats were used to obtain the plea.

. w Annotatiens

Case Notes
JUDICIAL DECISIONS

FAILURE TO MAKE INQUIRY. -- The coutt abused Its discretion in denying defendant's motion to withdraw his guilty piea where the court failed to follow the inquiry set
forth in this section to ascertain whether defendant’s guilty plea was voiuntary and defendant was unrepresented. Willipmg. v, State, 221 Ga. App..291. 470.5.E.2d 922

(3996).

NQ HEARING MANDATED. -- Despite the defendant's contrary contention, Ga._Unif. Super. €t R, 33.7 did not require the trial court to conduct a hearing if the
gefendant indicated that he wanted to enter a plea, but merely set forth the procedure for determining whether a plea was voluntary; hence, even if the appellate court
construed the defendant’s apparent indecision as a coherent request to plead guilty, the defendant failed to show that the trial court was required to accept that plea.
ticks v, State, 281 Ga. ApR. 217,.638.5.5.2d 830 (2006).

VOLUNTARINESS OF PLEA SUPPORTED BY THE RECORD. -- Where the court specifically asked whether there had been any promises, force, or threats of any kind to
get him to plead guilty, and defendant replied, "No, sir,” the trial court did not err in accepting his guilty plea to one count of sale of cocaine. MeCloud v. State, 272 Ga.
App. B09,.652 5.E.2d 207 (2003).

Requirements of Ga. Unif. Super 33,7 were met in that the trial court was aware that the plea was negotlated and what agreement had been reached, the
trial court made inquiry about promises or threats inducing the plea and was told there were none, and the trial court determined in colicquy with the defendant that

the plea was volunlary. Brown v. State, 280 Ga. 658, 631 5.6.2d 687 (2006)

With regard to a defendant's convictions for voluntary manslaughter and possession of a firearm by a convicted felon after entry of a guilty plea, because the record
showed that before the trial court accepted the plea, the state clearly advised the defendant of the maximum possibte sentence and toid the defendant that the
recommendations of the state were not binding, ang the defendant ingicated that defendant understood, a reviewing court found no merit in the defendant’s contention
on appeal that the triat court erred by not following proper procedure In accepting the defendant’s uilty plea. LaFette v, State, 285 Ga. App, 516,646 $.E.2d 725

(2007).

DEFENDANT'S PLEA HELD VOLUNTARY, -- Assertions that the defendant did not knowingly waive the defendant's constitutional rights when pleading guilty, did not
understand a recidivist sentence could be Imposed, and was subjected to a threat that defense counsel would "abanden the case” If the defendant did not plead gulity,
ware belied by the transcript of the ples hearing and directly contradicted by counsel, The transcript established that the defendant's plea was freely and voluntarily
entered, that the defendant understocd the nature of the charges, and that the defendant was aware of the consequences of the plea. State, 296 Ga,
270,674 S.E,2¢ 115 (2000},

MOTION TO WITHDRAW PLEA PROPERLY DENIED. -- Trial court did not abuse its discretion In denying the defendant’s post-sentence motion Lo withdraw a guilty plea,

because the defendant failed to show the neffective assistance of trial counsei in incorrectly assessing the strength of the state's case, and recognizing the existence of
exculpatory evidence; moreover, any coercion the defendant experienced did not manifest itself from counsel's actiens, Sut arose from the clrcumstances the defendant
felt during the entire hearing process. Collier v, State. 281 Ga, Apn. 646, 637 5.E.2d 72 (2006),

WITHDRAWAL OF GUILTY PLEA PROPERLY DENIED. -- Beceuse: (1) the facts of the case as narraled by the prosecutor presented a sufficlent factual basis for the
defendant's pleas; (2} the trial court informed the defendant of the consequences of the guiity pieas, waiver of certaln constitutional and statutory rights, and the
minimum and maximum possible sentences for the crimes charged; and (3) the defendant admitted guilt and to entering the guilty plea freely and voluntarily, the trial
court dld not ebuse its discretion in denying withdrawal of said pleas, f 2d.259.(2008).
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Because: (1) the record evidence adequalely showed thal the defendant voluntarily entered a non-negotiated guiity plea, with a full understanding of rights waived
and the sentence which could have been imposed; {2) the trial court reviewad the relevant Boykin questions; and (3) the defendant had ample time to discuss the
same with counsel and was not rushed or forced to enter the plea, the trial court did not err in denying withdrawal of said plea. Brown v. State, 285 Ga. App. 119, 64%

5.E.20.600.(2007).

Defendant’s motion to withdraw gefendant’s plea was properly genied because the transcript showed compliance with the procedures required by Ga. L
R..33 in order to establish that the plea was knowing, intelligent, and voluntary; the record specifically refuted the defendant's claim that the defendant believed the
defendant had “recourse” under the Alford doctrine to prove the defandant's innocence, Jackson v, State, 299 Ga. App. §62..683.5.E,2d 623 (200%).

if. Super. Ct.

CITEP in

King.v, State, 270 Ga. 367, 509 5.E.2¢ 32 {1998); Graham v. State, 236 Ga. App. 673..512 5.E.2d 921 (1999); Jackson v. State, 271 Ga. 705, 323 5.E.2d 871
(1998); Wiggins v. State, 245 Ga. App. 527, 538 S.E.2d 180.(2000): Vaneoas v. State, 242 Ga. App. 76, 547 5.£.2d 718 (2001); Barlow v, State. 282 Ga. 232, 647
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Rule 33.8. Defendant to be informed,

The judge should not accept a plea of guilty or nclo contendere from a defendant without first:
{A) Determining on the record that the defendant understands the nature of the charge(s);
(B) Informing the defendant on the record that by entering 2 plea of guilty or nolo contendere one waives:
{1) the right to trial by jury;
{2) the presumption of innocence;
{3) the right to confront witnesses against oneself;

(4

—

the right to subpoena witnesses;

{5} the right to testify and to offer other evidence;

~

(6) the right to assistance of counsel during triai;

~

{7} the right not to incriminate eneself; and that by pleading not guilly or remaining silent and not entering a ples, one abtains a jury triai;

—

(C) Where a defendant is not represented by counsel, informing the defendant of his right to be assisted by counsel in entering the piea, as weil as at trial, and that
the defendant is knowinoly and voluntarily waiving that right; and

() Informing the defendant on the receord:
{1) of the terms of any negotiated plea;
(2) that a plea of guilty may have an imypact on his or her Immigration status if the defendant is not a citizen of the United States;

{3) of the maximum possible séntence on the charge, including that possible from consecutive sentences and enhanced sentences where provided by faw;

andfor
(4} of the mandatory minimum sentence, if any, on the charge.

This information may be developed by questions from the judge, the prosecuting attorney or the defense attorney or a combination of any of these,

w Annotations

Case Notes
JUDICIAL DECISIONS

RECORD MUST SHOW UNDERSTANDING AND VOLUNTARINESS. -- While the trial court is not necessarily required to address each issue fisted in this rule, the record
as a whole must show that the defendant understood the rights he was waiving and that the plea was entered votuntarily, Watt .. State,.204.Ga. App. 839, 420 5,8.2d

768.(1992); cert. denied, 204 Ga. ARP. 922, 440.5,5.2d.769.(1822):

Withdrawal of defendant's plea of guilty to an aggravated assault charge was necessary where there was no determination on the record of defendant’s aclual
understanding of the nature of the charges against him and whether this guilty piea was motivated by his trial counsel's erroneous suggestion that he might be retried

on a rape charge. McKibben v, State, 212 Ga. App. 866, 443 $.£.2¢ 640 (1994).

RECITAL OF RULE TO THE LETTER NOT NECESSARY. -- A dafendant had properly been advised of his rights before entering a guilty plea as the state did not have to
show that Ga._Unif. Super, Ct. R, 33.8 was recited to the letter to rebut an attack on a guilty plea; both the defendant and defense counsel had signed a plea farm
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stating that the defendant had the right to testify, that the defendant did not have to testify, and that if the defendant chese not Lo testily, this could not be ysed as
evidence against the defendant. Moon v. State, 286 Ga..App. 360, 649.5,E.2¢. 355.(2007}

State need rot show that Ga. Unif, Super, Gt R, 33.8 was recited 1o the lelter to rebut an attack on 2 guilty plea. Askew v, State, 318 Ga. ApD. 454, 734.8.8.20.222

NO DUTY TO PERSONALLY INFORM DEFENDANT OF ELEMENTS OF CRIME. -- The iaw does not require the trial court to personally inform the accused of the elements
of the crime to which he is pleading guilty. Mock v. State, 218.6a. App. 514, 462 5.E.20.429 (1985): Thempson.y. State, 240.Ga. App. 339, 524.2.5.24.239.{1999).

FAILURE TO ADVISE OF EFFECT ON IMMIGRATION STATUS WAS NOT BASIS TO SET ASIDE PLEA. -~ Although a trial court did not comply with 2,C.G.A, § 17:-7-93(c}
and G . Super. £ R._33.8(C1(2) when the court falled {o advise a resident alien that the alien's gulity but mentally ill piea could have an impact on immigration
status, the immigration consequences were collatéral consequences, the asserted fact that defendant was not a citizen was not apparent from the record, there was no
record evidence that defendant was not aware of the potential immigration consequences from some other source and, therefore, defendant did not show resulting
harm or manifest injustice. Smith v..State. 287 Ga. 391,627 5.E.2d 177 {2010).

VOLUNTARINESS OF PLEA SUPPORTED BY RECORD. -- Although the trial court did not specifically address each issue found In this rule, the court's determination of
vofuntaringss may be found clearly supported by the record. McClendon v, State, 256.Ga,. 480, 350 5.E.2d.235.(1986); Jobns v, State. 223 Ga. AR, .5533..479.5.E.2¢
388 (1996); Raley v. State, 241 Ga. App. 713, 527 5.£.2d 590 (20002,

Where appellant enumerates as error the trial court's failure to comply with Rules 33.7, 33.8 and 33.9, asserts that this flaw in his sentencing hearing requires
reversat of the lower court's ruling, and the record reveais that the trial ceurt did not compiy fully with the requirements of Rute 33.8, this error was harmiess where
appetlant's counsel satisfactorily explained his constitutional rights and the consequences of his plea, and the record as a whole demonstrated that appeliant's action
was known and voluntary. Wood v. State, 190 Ga. App. 178, 378.5.E.2d 520 {1983),

When the hearing record affirmatively reflects that a defendant has consulted with counsel regarding his guilty plea, and on appeal an ineffective assistance of counsel
claim is not timely asserted in regard to the ples, it may be presumed (subject to rebuttal) that counse! has adequately advised his client regarding the meaning and
effect of the subsequently offered plea, And such censultation constitutes an additional factor which may be considered in determining ptea validity, Scurcy v, Slate, 194
Ga. App. 165, 390 §.E.2d 255 (1990),

Even though the triai court ¢id not mention ali of the rights defendant was waiving, it was clear that the court determined the voluntariness of his plea. Moore v,
Stake, 225 G, App. 860, 485 5.6.2d 552 (1997); Manues v, State. 232 Ga. App, 454, 501 5.8.20.826.(1988).

Although a better practice is to discuss every essential right a defendant is waiving by entering a plea of guilty on the record with that defendant, where the
preprinted form which the defendant signed adequately established that he undarstosd the rights he was walving and the preprinted form defendant’s counsel signed
showed that he had reviewed both the preprinted form and the various ramifications of the plea with his client, the plea was held to be knowing and voluntary.

Stephens v, State. 235.6a. App. 756..510.8.E.2d 575 {1298).

Even though there were inconsistencies in the two written plea agreements, it was established that defendant fully understeod the maximum and minimum septences
for the counts charged despite the errors. Brown v, State, 271 Gi. 550,522 5.F.2d.230.(1239.

Because the record, which included the "advice and walver of rights" form reflected that the defendant was represented by counsel who advised him of alf of his rights
and of the cansequences of entering the plea, the state has carried its burden of showing that the plea was knowingly and intelligently entered. Wigglns v, State, 245

Ga. ARp..527.538. d 180.(2000}.

The record was sufficient to show that the defendant was adequately Informed of all his relevant constitutional rights and that his plea of guilty was intelligently and
voluntarily entered; however, the court strongly urged trial judges to explicitly inform defendants, on the record, of @ach right which would be walved by pleading
gulity, es listed In the rufe. Navaro v, State. 247 Ga. App. 645, 545 $.E.2d 53 (2001},

Defendant’s contention that his failure to give a verbal response while nodding his head affirmatively indicated that his plea was not knowing, intelligent, and
voluntary failed because the record showed that he understood the nature of the charges against him and the consequences of the entry of a guilty plea, and that the
Slate. 273.62..732. 546 5.5,.2d.466.(2004).

plea was not Induced by coeerclon. Mgtl

Defendant's guitty plea to murder, robbery, and concealment was knowingly, intelligently and voluntarity entered, as the trial court ensured that defendant
understood the rights being waived by the plea, the nature of the charges against defendant, the maximum and mandatory minimum sentences on those charges, and
the terms of defendant’s negotiated plea. Wright v, State, 275 Ga. 497, 570 $.E.2d 280 {2002).

White the requirements of Ga. Unif. St. Ct. R, 33 are mandatory, 2 court need not specifically address each issue found in Ge. UnIf. St. Ct. R. 33.8; the State met Its
burden of showing that defendant's plea was entered voluntarily and intelligently and that defendant had an understanding of the nature of the charges agalnst him and
the consequences of the plea by showing from the record that defendant was cognizant of the rights he was waiving ang of the possible consequences of his plea where
the record contained a transcript of the plea hearing and a sworn statement signed by defendant, which revealed that defendant informed the trial court that he was
not under the Influence of any alcohol or drugs, that he knew the offenses he was charged with, that he understood the maximum penaities for the offenses, that he
understood that the State had made no recommendation of sentence, that he understood alt the various yury trial rights he would waive by pleading guilty, that no one
had influenced his guilty plea by making threats or promises to him, that his plea was voluntary, that he had adeguate time to consult with his lawyer, that he was
satisfied with his lawyer's service, and that he was in fact gulity of the crimes charged. Voils v. State, 266 Ga. App. 738, 598 S.E.2d 33 (2004},

Tria! court's colloquy with the defendant regarding the charges against the defendant and the rights the defendant was giving up satisflad the requiremants of Ga.
Unif. Super. CLR.33.8(a), (b). Brown v, State, 280 Ga. 658, 831 5.E.2d 687 {2006).

Question on a motion {¢ withdraw a guilty plea was not whether the trizl court followed the letter of Ga. Unif. Super. Ct. R. 33,8 but if the record as a2 whole
affirmatively showed that the defendant’s plea was knowing and voluntary; under the circumstances, including plea forms signed by the defendant, the defendant's
appropriate and cogent answers to questions posed by the trial €ouirt at the plea heartng, defense counsel’s testimony about the defendant's cempetency on the day of
the pleas, and evidence that a psychologist had concluded that the defendant was competent, the trial court was entitled to find that the pleas were knowing and

voluntary. David v, State, 279 Ga. App. 582, 631 5.E,2d.714.{2006),

Defendant's motion to withdraw the defendant’s guilty plea was properly denied as withdrawal of the plea was not necessary to correct a manifest injustice and the
state showed that the defendant’s plea was knowing, intelligent, and voluntary since; (1) the defendant was not under the Influence of alcohol oi drugs, was 20 years
old, had completed the ninth grade, and was able to read and write, (2) the defendant acknowledged that the defendant had had ample time to discuss the case with
the defense counsel and was satisfied with the defense counsel's representation, {3) the sentencing court advised the defendant of the mangatory minimum and
possible maximum sentences for each offense and enumerated ali the rights the defendant waived by entering a guilty plea, (4) the sentencing court ascertained the
factual basis for the plea, and {5) at the sentencing hearing, the defendant was given an oppartunity to withdraw the plea prior to the pronsuncement of the sentence,

Brown,v, State, 280 Ga. Apn. 767, 634.5.E.20 875 (2006),
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Defendant’s piea of guiity 1o armed robbery and kidnapping charges was knowing and voluntary under Ga, Unif. Super. Ct. R. 33,8 based on defense counsel's
testimony at the hearing on the motion to withdraw, a pre-printed form signed by the defendant, and the trial court’s litany of questions asked of the defendant

regarding the defendant's rights. Shuler v, Stale, 306.Ga. App. 820,703 5.8.2¢ 382 (2010).

Record showed that guilty plea hearing showed that the defendant knowingily, intelligently, and valuntarily waived the defendant's rights as counsel estified that the

Defendant was not entitled to appeal the defendant's guilty plea to felony murder based on alieged non-compHance with Ga. 1nif. Super. Ct. R, 33.8 because the
record contained a decument signeg by the daefendant and a certification by the triat ¢ourt in which the defendant waived the defendant’s Boykin rights. | State,
293 Ga. 544, 748 5.E.2d 414 (23013),

COUNSEL'S FAILURE TQ ADVISE DEFENDANT OF INELIGIBILITY FOR PAROLE, -- Defendant was entitled to advice from counsel about parole ineligibility and failure to
provide such required remand to determine whether such deficient performance prejudiced the defendant rendering the defendant's guilty plea involuntary. Alexander

v. Slate, 297.Ga. 58..7 am. (2013},

State met the state's burden of showing that the defendant’s pltez was freely and voluntarily entered, that the defendant understoed the nature of the charges, and
that the defendant was aware of the consequences of a gulity plea because the posstbility of a nonrecidivist sentence never was presented to or considered by the
court; the defendant's response showed that the defendant understosd that a nonrecidivist sentence was not a possibility; and trial counset testified that the defendant
and counsel had discussed what the term recidivism meant, and that counsel had explained to the defendant the difference between recidivist and nonrecidivist
sentencing several times. Ranager. v, State, 330 Ga. App. 578, 768 5.E.2¢ 768 (2015},

VOLUNTARINESS OF PLEA NOT SUPPORTED BY RECORD. -- Defendant’s guilly plea was neither knowing, intelligent, nor voluntary In the absence of evidence that he
fully understood the constitutional rights he was walving, and counsel's informing him that he could withdraw his plea and have a jury trial did not remedy the Ffailure of
the trial court to inform him of his rights. Kn, i<l 5 (1998),

MOTION TO WITHDRAW PLEA PROPERLY DENIED. -- Trial court did not abuse its discretion in denying the defendant's post-sentence motion to withdraw a gullty plea,

because the defendant failed to show the ineffective assistance of trial counsel In incorrectly assessing the strength of the state's case, and recognizing the existence of
exculpatory evidence; moreover, any coarcion the defendant experienced did not manifest itself from counsels actions, but arese from the circumnstances the defendant
_State, 281 Ga. App. 646, 637 2212006,

felt during the entire hearing process. Collier

The trial court properly denied the defendant's plea withdrawal motion, as it fully informed the defendant that the sentence it intended on imposing would be without
parole, despite failing to advise the defendant of the same priar to the acceptance of the plea. Thomas.v. State. 287.Ga. App. 500, 631.8 801.£2007).

Trial court properly denied the defendant's motion to withdraw the defendant's guilty pleas because the court determined that a factual basis existed for the pieas
pursuant ko Ga. Unif. Super. G, R, 33.9 and that the defendant understoud the nature of the charges to which the defendant was pleading pursuant 1o Ga. Lnif. Super.
(& 33.8(A); the plea transcript affirmatively showed that the district attorney advised the defendant that by pleading not guilty or remaining silent and not entering
a plea, the defendant would obtaln a jury trial and that by entering pleas of guilty, the defendant was waiving the right to @ jury trial and other rights, and the
defendant stated that no one had threatened or coerced the defendant in any way Into entering the defendant's guitty pleas. Loyd v, State. 288 Ga, 481, 705 5.E
1), cert, dismissed, 1,

wis]

HARMLESS ERROR. - Trial court's failure to comply fuily with this rube is harmless, where the record as a whole demonstrates that appellant’s plea was knowing and
voluntary. King v. State, 215 Ga. App. 139,449 §.E.2d 870 (1994).

Although defendant was not properly informed of the minimum sentence for his guilty plea to criminat attempt te commit child melestation, as required by Qa. Unif,
Super, G 33.8(C), the error was harmless bacause defendant testified at the plaa withdrawal hearing that the correct Information would not have made any
difference to him. Hubbard. v. State, 301 Ga. ARR.. 388, 687 5.E.24.582.(2009), cert. denied, No, S1000602..2010.Ga. LEXES. 351, (Ga. 2010).

WAIVER OF RIGHT TO COUNSEL AT PLEA HEARING. -- A judge must be present before a defendant may waive his or her constitutional right to be represented by
counsel at plea hearing. Penney. v. Vauahn, 870 F. Supp. 1093 (M.D. Ga. 1994).

DEFENDANT'S CLAIM THAT HE DID NOT UNDERSTAND RIGHTS WAS IMPLAUSIBLE. -- In reviewing the validity of a guilty plea, the question was not whether the judge
followed the letter of Ga, Unlf, Sup: _R..33.8, but rather, was whether the record, as a whale, affirmatively showed that the defendant’s plea was knowing and
voluntary; before entering the guilty plea, defendant had been represented by appointed counsel for two and & half menths, and had signed a petition swearing that the
defendant, had fully discussed the case with that lawyer, making ¥ implausible that the defendant did not understand that the attorney would have represented the
defendant throughout tria!, and that defendant gave up that representation Dy entering the guilty plea. Lee v. State, 277 Ga. App. 887, 627 5.£.2d 901 (2006).

STATE WAS NOT REQUIRED TO SHOW THAT RULE WAS RECITED TO LETTER TO REBUT ATTACK ON GUILTY PLEA. -- Denial of the gefendant’s motion for an out-of-
time appeal was proper because the defendant fatled to show that the defendant's guiity ptea was not knowingly and voluntarily entered and, inter alia, the record
showed that the defendant understood the rights the defendant was waiving and the possible consequences of the plea; the effect of the plea on the defendant's
Immigration status was a "collateral cansequence” of the plea, and any failure to advise the defendant of this effect pursuant to Q.C.G.A. 8 17:7-93(c) was not a basis
to set aside the plea, The state was not required to show that Ga,_Unif. Super. Ct. R. 33.8 was recited to the letter to rebut an attack on a guilty plea. Smith v. State,
298 6Ga. App. 438, 680.5.E.20 516 (2009), aff'd, 287 6A..391.697 10,

DEFENDANT'S PLEA KNOWINGLY ENTERED. -- Assertions that the defendant did not knowingiy waive the defendanl's constitutional rights when pleading guiity, did not
understand a recidivist sentence could be imposed, and was subjected to a threat that defense counsel would "abandon the case” il the defendant did not piead guilty,
were belied by the transcript of the plea hearing and directiy contradictes by counsel. The transcript established that the defendant's plea was freely and voluntarily
entered, that the defendant understood the nature of the charges, and that the defendant was aware of the consequences of the plea. Williams v, State,. 296 Ga. App.

270,.674.5:8.2d 115.(2009).

DEFENDANT NOT UNDER INFLUENCE OF DRUGS AT TIME OF PLEA. -- Defendant’s guilty plea to murder was voluntarily and intelligently entered because defendant
stated that defendant was not under the influance of alcoho!, drugs, or any intoxicants, and tha trial court specifically advised defendant of defendant’s right to remain

d.384.

2855, 840, 684

another psychotropic trug, defendant's attorneys were unaware of the drug and did not observe signs of Intoxication. Jagkson.
{2009,

Although defendant contended that the trial court erred by denying defendant's motion for out-of-time appeal, and argued that the language used by the prosecutor
in inferming defandant of defendant's rights at the guilty plea hearing failed to convey to defendant that the defendant would be waiving defendant’s privilege against
compuisory self-incrimination, that contention was belied by the transcript, which revealed that, at the guilty plea hearing, the assistant district attorney adequately
conveyed to appellant the core principles of the privilege against compuisory self-incrimination guarantead by the fifth amendment. To the extent defendant
distinguished the "right Lo remain silent” as separate from the privilege against self-incrimination, that right was not ong of the enumerated rights that had to be
explained 1o 2 defendant during 2 Boykin colloguy; moreover, nothing in Ga, Unif, Super. Ct. R, 33.8, which set forth the procedure for trial courts to follow before
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accepting a plea of guilty, required a defendant to be informed of that right, and thus, defendant's gutily plea was not rendered invalid for that reason. Adams v, State,
285.Ga.. 744, 683.5.E.2d.586.{2009).

CLATM PROCEDURALLY BARRED. -- Defendant’s claim that his guiily plea should be vacated because the trial court had not informed him, on the record, of the
mandatery minimum and maximum possible sentences for each offense for which he was convicted was rejected, as the claim was proceduraily barred because
defendant had neither sought to withdraw his guilty plee nor filed a direct appeal until after the expiration of the term of ¢ourt in which his plea was accepted.
Thompson.v. State. 275 Ga. App. 266..6 . (2005),

PLEA NOT INVALID WHEN DEFENDANT RECEIVED BARGAINED-FOR SENTENCE. -- Because a defendant received the sentence for which the defendant bargained, the
defendant could not reasonably claim that the defendant was unaware of the consequencas of entering the guilly plea; the plea was not invalidated because the
defendant had allegediy not been advised under Ga. Unif. Super. Ct. R. 33.8(¢) of the maximum possible sentences and any mendatory mnimum sentences. Rogha v,
State, 287 Ga. App. 445, 651 S.E.2d 781 (2007).

Although the record did not reveal that the defendant was advised of the mandatery minimum sentences on the charges to which the defendant pled guilty, as
contemplated by Ga, Unif. Super. Ct. R, 33.8(C){4), given that the defendant received the sentence the defendant bargained for, the defendant could not establish that
the defendant suffered adverse consequences from not knowing the mandatory minimum sentences for armed robbery and Kidnapping. Belcher v, State, 304 Ga., App.

O

DEFENDANT CLEARLY INFORMED OF BOTH MAXIMUM AND MINIMUM SENTENCE. -- Because defendant was clearly informed of both the maximum and minimum
sentence for the crime prior to the sentence being entered, there was no error, Johnson v. State, 242 Ga. Apn. 89, 528 S.E.2d 861 (2000).

Trial court gid not abuse its discretion in denying the defendant’s motion to withdraw a guilty plea to charges of trafficking in methamphetamine and possession of
marijuana, as the defendant acknowiedged, and the record showed, that the trial coust advised the defendant of the maximum allowable sertence on both a trafficking
in methamphetarnine and possession of marijuana charge, as well as the mandatery minimum sentence on the former offense; further, desplte the fact that the waiver
of rights form the defendant signed incorrectly steted that the maximum term of imprisonment was 30 vears, rather than 31 years, given the aferementioned, the
mistake did not amaunt o a manifest injustice requiring reversal of the court's refusai to allow withdrawal. Rodriquer. v, State, 280.Ga. ApR, 422, 634 S.E.2¢ 182
(2006),

INFORMATION SUFFICIENT. -~ Defendant entered a negotiated gullty plea and received the sentence for which defendant bargained, and aithough defendant chalienged
the amount of infarmation the defendant was provided regarding consecutive and enhanced sentencing, Ga, Unif, Supe: R..33.8 {C), a defendant's otherwise
voluntary guilty plea was not invalidated merely because the range of punishment on the plea was never recited to the defendant, when the defendant made no claim
that the defendant was disadvantaged by the omisslon or even that the defendant was in fact unaware of the possible sentence which could be Imposed. Adams. v,
State, 285 Ga. 744, 683 5.E.2d 586.{2009).

HABEAS RELIEF PROPERLY GRANTED. -- Because the record failed to contatn some affirmative evidence that either the trial court or triai counsel entered into a
colloquy with an inmate and explained the inmate's Boykin rights, but merely provided the state's speculation that trial counsel might have possibly discussed the
inmate's Boykin rights based on counsel's act of signing the plea agreement, that record failed to show that the inmate’s plea was knowingty, voluntarily, and
intelligently made and supported the grant of habeas rellef. State v, Hemndani, 282 Ga. 511..651.5.E.24.734.(2002).

CITED In

664 (1998); Graham v. State, 236 Ga. App. 673, 512 §.E.2d 921 (1999); Wheeler v. State, 255 Ga. App. 249, 564 5.E.2d 765 (2002); Harland v, State, 262 Ga. App.
80 2003); Ski ate,.297.Ga..Anp. 828, 678 5.5.2d.226 (2009); Willlams.v. State. 320.Ga. ARP..243, 739 5.5,24.727.(2013).
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Georgia Court Rules > UNIEQORM RULES FOR THE SUPERIQR COURTS & RULE 33. PLEADING BY DEEENDANT

Rule 33.9. Determining accuracy of plea.

Notwithstanding the acceptance of 2 plea of guilty, the judgment should not be entered upon such plea without such inguiry on the record as may satisfy the judge that there

is a factual basis for the plea.

v Annotations

Case Notes
JUDICIAL DECISIONS

THE PURPOSE GF THIS RULE is to ensure the trial court is satisfied that a factual basis does exist for the plea. Where the record did not show the trial ceurt
determined a factual basis existed for the guilty plea, the state did not meet its burden of showing affirmatively by the record that appeilant's guilty plea was knowingly
and voluntarily entered. Cansequently, the trial court should have granted appeilant's motion to withdraw the gulity plea. Caldwell v. State, 213 Ga. Apn. 531, 445

$.F.2d 560.(1994).

The purpose of this rule is to protect against scmeone pleading guilty when that person may know what he has dene but may not know that those acts do not
constitute the crime with which he is charged. State v. Evans, 265.Ga. 332,454 5.E.2d 468 (1995),

. Ct. R. 33,9 did not apply to the case since

WHEN APPLICABLE. -- With regard to a defendant attempting to withdraw the gulity pleas entered in 1984,
the rule was not effective until July £, 1985. Johnson v. State, 287 Ga. App.. 759, 652.; 6.(2007).

THIS RULE IS MANDATORY. See Slate v. Evans. 265 68,337, 474.5.5.40.408 (1993).

MEANING OF "ON THE RECORD," -~ As for the "on the record” fanguage of this rule, the court construes it as reguiring that the "inquiry” occur on the record of the
plea hearing. State v, Evans, 260 Ga. 332, 454 $.€.2d 468 (1995).

VOLUNTARINESS OF PLEA SUPPORTED BY RECORD. -- Defendant's guilty plea to murder, robbery, and conceatment was knowingly, intelligentty and votuntarily
entered, as the trial court determinad that there was an adeguate factuat basis for the plea. W) ate, 275 Ga. 497, 570.5.E.2d. 280 (2002).

Since the trial court determined that an adequate factual basis existed to accept defendant pieas of guilt to voluntary manslaughter and aggravated stalking in the
death of a woman he knew who was stabbed 24 times, the trial court did not err in denying defendant's motion to withdraw his gullty plea, as the record showed that
261 Ga, App, 448, 582 S E.2d 588 (2003),

defendant knowingly and voluntarily entered his plea. 8

Requirement In Ga, Unif. Super. Ct. R, 33,9 that the trial court be satisfied there was a facltual basis for the plea was met by the trial court’s questions to the
defendant regarding the accuracy of the charges, which were read into the record, and trial counsel's statement that the evidence would show that the defendant was

the one who shot the victim during the robbery

FAILURE OF RECORD TO SHOW DETERMINATION OF FACTUAL BASIS FOR PLEA. -- Where the record did not show thal the trial court had determined that a factual
basis existed for defendant's guilty plea, defendant was entitled to withdraw plea. Smith.v. State, 213 Ga. App. 536, 445 5.E.2d 341 (1994).

On appeat by the state of an order granting an inmate habeas relief, said order was reversed, because that inmate acknowledged, in a plea form, an understanding
that by pleading guiity, the inmate was waiving & constitutiona! right to a jury trial; moreover, aithough Ga. Unif, Super. Ct. R. 33.2 applied in a guiity plea hearing,
that rule did not apply to the inmate's case because i was not of a constitutional magnitude. State v. Copper. 281 Ga. 63..636.5.6.2d 423 (2006)..

Defendant's compiaint that there was a lack of a factual basis for the plea, in violation of Ga. Unif, Super. Gt R. 33.9, failed because the defendant's co-indictee
pleaded guilty the month before the defendant's plea, and 2 factual basis for the plea, including the defendant's cuipability, was presented Lo the trial court, Lewis v.

State, 293 Ga. 544, 748 5.E.2d 414 (2013).

AFFIRMATIVE STATEMENT NOT REQUIRED WHERE TRANSCRIPT INDICATES COURT'S AWARENESS OF FACTUAL BASIS, -- 1t i not necessary that a trial court
affirmatively state on the record that it is satisfied that a factual basis for a defendant’s guilty plee exists when the transcript presents evidence that the trial court was

aware of the factual basis, Golden. v..State. 130.Ga. App, 477, 379 §.£.2.230.11389).
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This rule does not reguire that the Superior Court make an express finding upon the record thal a factual basis exists for a plea of guilty when there is evidence
that the trial court Is aware of the factuai basis, Hoiman v, State, 202 .Ga. App. 57,413 5.5.2¢ 234 (1991).

E£VIDENCE OF FACTUAL BASIS FOR PLEA. -- Absent evidence that the trial court determined that a factual besis existed for a guilty plea, the slate did not meet its
burden of showing affirmatively by the record that defendant's guilty plea was knowingly and voluntarily entered and, thus, defendant was entitied to withdraw his plea.
Collum.v, State,. 211 Ga. App. 158, 438 S.E.2d 401 (1993),

A trial court need not make iself aware of evidence establishing the pleader's guilt beyond & reasonable doubt in order to satisfy itself subjectively that the pleader
knows both what he has done and that those acts constitute the crime with which he is charged, King v. Hawkins, 266 Ga, 655, 469 5.5.2d 30.(1996).

While a specific inguiry about the factual basis of the plea is not mandated at the plea hearing, the trial court must make clear on the record that it relied on
information contained in parts of the recard othar than the hearing transcript which estabiish the piea's factuai basis. Tripp v. State, 223 Ga. App. 73, 476 5.E.2d 844
(1996).,

Where the only factual predicates for a plea offered by the state were an application for arrest warrant from the county magistrate court which was not a part of the
record on appeal and a statement that the state, defendant's counsel, and the judge discussed the case in chambers, such evidence was insufficient to establish the triai
court's awareness of the factual basis for the plea. Obi v. State. 230.6a. ARP. 476..496.5.5.20. 556.(1998), overruled on other grounds, Sentine! Qffender Servs. &G
v Harrelson. 286 Ga. 665,690 5.£.2d0 831 12010},

The failure of the plea hearing record to show the factual basis for the defendant's guiity plea dig not require that defendant be permitted to withdraw the plea since
the affidavit of the victim was Included in the record and provided the required factual basis. Craft v, State, 234 Ga. App. 308, 506 5.E.20 663 (1998)

Record at a plea hearing adequately established the existence of a factual basls for the plea since the record indicated thet the court heard from the prosecuter,
71.Ga. 550, 522 $.E.20.230.(1999).

defense counsal, and the defendant. Br

After questioning by the judge at the hearing, defendant affirmed that, pursuant to a negotiated plea agreement, defendant was pleading guilty to possession of
cocaine and possession of a firearm by a convicted felon: thus, a factual basis for the plea was established, as required by this rule. Thompson v, State, 240 Ga, App,

539,524 5.5.20 239 {1999).

There was a sufficient factual basis under Ga, Unif, Super. Ct. R. 33.9 to support the defendant's noks contendere plea to two counts af animal cruelty, in vialation of
Je X & 16:12-4(h), based on a statement at the plea hearing from the defendant’s counse! that due to the defendant's medical conditions of cegenerative joint
disease and diabetes, the defendant was unable to care for the jarge number of animals on the property alone. Johason v, State, 282 Ga. App. 464, 638 5.E.2d 873

(2006).

A trial court was not reguiret to grant the defendant’s motion for an out-of-fime appeal merely because the record did not reflect & factual basis for a guilty plea.
Robertson v, State, 287 Ga, App. 271, 693 $.£.24. 198 (2007).

Evidence that a defendant and the defendant's spouse had a violent retationship; that shertly before the spouse's death by stabbing, the defendant told & witness the
defendant was going to Kill the spouse; that the defendant admitted baing In the spouse's home on the day of the spouse’s death; and that the defendant fled the state
after the slaying, supported a finding under Ga. Unif, Super. Gt R.33.9 of an adequate factual basis for the defendant's Alford plea to the offense of voluntary

manslaughter. Tomtin v. State, 205 Ga, App, 369, 671 S.E.2d 865 {2008).

Given the prosecutor's summary of the evidence supporting the charges against the defendant and defense counsel's admission of culpability, the trial court was
more than justified in determining, in accordance with Ga. Unif. Super..Ct. R. 33,9, that there was a factual basis for the defendant’s guilty plea, and neither 3

phetographic Hae-up nor admonition form established that the trial court relied on inaccurate information in doing so; those documents were nol inconsistent with and
did not undermine the veracity of the prosecutor’s statement. Belcher v, State, 304 Ga. App, 645,697 5.E.2d 300 (2010),

Trial ¢ourt did not abuse the court's discretion in refusing ta allow withdrawal of the deferdant’s gutity plea on the ground that the factual basis set forth by the state
was insufficient Lo supporl the false Imprisonment charge, 0,G.G.A. § 16-5-41, because the state's recitation of facts reflecting that the defendant had detained the

victin on a bed and inside the defendant’s residence presented a sufficient factual basis for the false imprisonment charge. James v. $tate, 302 Ga. App. 721, 710
$.E.26.905 (2011),

CONSIDERATIONS FOR DETERMINING FACTUAL BASIS FOR PLEA. -- In 2 habeas corpus proceeding based on defendant’s claim that his plea of guilty was not
knowingly and voluntarily entered, the habeas court could consider whether the factual basis for the plea was established by the transcript of the gullty plea hearing or
by parts of the record other than the hearing; in the event the record does not adequately demonstrate the basis, the propriety of the plea must be examined in light of
the manifest Injustice test. Parker.v. Rollins, 265 Ga. 354, 455 5.E.20 838 .(1595).

..... ate, 222 Ga. Apn. 75.473.5.E.2 1996); King v. Stalg, 226 Ga. App. 576, 486.5.5 04 (1997);

Towns.v. Sta1e.. 228 Ga. App,.267. 491 5.E.2d 497 (1997); Manues v, Stafe, 232 Ga. ApR. 454, 501 5.E.2d 826 (1928} Battle
573.(1998); Romano v, State, 272 Ga. 238, 527.5.E.2d, 184 (2000); McFadden v. State, 243 G
372,535 9.E.2d 343 (2000},

FACTUAL BASIS FOR PLEA ESTABLISHED. -- See M

Triai court did not abuse its discretion /n finding that defendant's trial counse! was not ineffective at defendant's piea hearing and In denying defendant’s plea
withdrawal motion. There was not a reasonable probabitlty that, but for the attorney’s failure to chailenge a Ga, uper 3.9 violation, the result of the
guilty plea hearing would have been different, because a sufficient factual basis existed from the testimony at the plea hearing and a prior bond hearing to support the

plea. Biel State..265.Ga. App. 865, 595 5.£.2d 543.(2004),

Denial of the defendant's motion for an out-of-time appeal was proper because, contrary to the defendant's claim, the expressed desire of the defendant’s wife that
the state not pursue the state's case against the defendant did not resolve the case and was Irrelevant to the Issue of gullt; this irrelevance was underscored by the fact
that it was not the wife, but the wife's daughter, who was the victim of the crime. An affidavit signed by the wife was not before the trial court at the time of the plea,
and, In any event, given the equivocal nature of the wife's statements in the affidavlt, the statements did nothing to undermine the trial court's finding that there
existed a factual basis for the defendant's plea. Goiden v, State, 292 Ga. App. 407, 683 §.E.2d 618 {2009), cert. denied, No, $09C1904, 2010 Ga. LEXIS 36 (Ga.);
cert. denied, 560 1,5, 941, 130 5. Ct, 3356, 3176 L. £d. 2d 1250 (2010},

3

Factual basis for a plea was adegquate because the trial court questioned the defendant about the facts underlying the defendant's pleas. The prosecutor filied in
information that the defendant omitted from the defendant’s recitation. The trial court also Indicated that the prosecutor previously had given a factua! basis for the
crimes, although it apparently was not recorded for transcription, and the court asked the defendant if the defendant disagreed with anything the prosecutor had said.

Childs v. State, 311 Ga. App. 881, 717 5.E.2d 509 (2011).

SUFFICIENT PREPARATION TIME. -- The warden shouid have sufficient time to prepare to address the issues and defendant sheuid have an epportunily to amend his
petition to conform to the issues before the habeas court. King v. Hawking, 265 Ga. 93, 454.5.5.2d 135.01293),
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COLLATERAL CONSEQUENCES, -- Trial court dig not abuse ils discretion by finding that a defendant’'s gullty plea was voluntarily, knowingly, and intelligently made as
to a conviction for possession of cocaine because the triat court had no obligation to Inform the defendant of the possible collateral consequence of the revocation of for
a prior offense and, because the defendant was represented by counsel, the trial court propesly presumed thet the defendant's counsel had informed the defendant of
such a coflateral consequence, Lamb v, State, 278 Ga, App. 97. 628 5.£.2d 165 (2006},

MANIFEST INJUSTICE REVIEW. -- A reviewing court conducting 2 manifest injustice analysis is net limited to the record of the guilty ples, dut may consider subsequent
ienty, 266 Ga. 557, 469 . {1896).

avidence presented to the court. Whartol

Although the plea hearing transcript reflected and the state conceded that there was no factual basls presented at the hearing for the offenses of terroristic threats
and simple battery charged in the second Ingictment, a violation of Ga, Unif, Super. Gt k. 33.9 was examined under the analytical framework of manifest Injustice
under Ga. Unif, Super. Ct. R, 33.12, and based on review of the record, defendant fatled to demonstrate that a manifest injustice would result uniess the defendant's
guilty plea to the second indictment was Invalidated. Therefore, because It appesred from the record that defendant’s attacks on the valicity of defendant’s glea could
all be resolved adversely to the defendant by an examination of the record, there was no error in denying defendant's motion for an out-of-time appeal. Adams v. State,

285.Ga. 744, 683 S.E.2d 586 (2009).

WITHDRAWAL OF GUILTY PLEA, -+ Even i the state failed to provide sufficient facts on which to accept defendant’s guilty plea, the inguiry did not stop there where
defendant had already sentenced when he sought to withdraw his plea; defendant was required to also show that the trial court’s acceptance of the plea caused him to
suffer a manifest injustice, and where no such showing was made and wherg defendant made no contentions supporting his argument that the record contained an
Insufficient factual basis to support his plea, defandant walved his argument and his appeal failed. Ramsey.v. State, 267 Ga.

Tria! eourt did not abuse its discretion in denying the defendant's post-sentence mation to withdraw a guilty plea, because the defendant failed to show the
Ineffactive assistance of trial counsel in Incorrectly assessing the strength of the state's case, and recognizing the existence of exculpatory evidence; moreover, any
coercion the defendant experienced did not manHest itseil from counsel's actlons, but arose from the dircumstances the defendant feit during the entire hearing process.

Col tate. 281 Ga. ARP. 646, 637.5.6.24.72.(2008),

Because: (1) the facts of the case as narrated by the prosecutor presented a sulficient factuat basis for the defendant's pleas; {2) the trial court informed the
defendant of the consequences of the guilty pleas, walver of certain constitutional and statutory rights, and the minimum and maximum possible sentences for the
crimes charged; and (3) the defendant admitted guilt and to entering the guilty piea fregly and voluntarily, the trial court did not abuse its discretion in denying
withdrawal of sald pleas. fostel ate. 281 Ga. ApP. 584, 636 5.8.2d 759 (2006).

Trial court properly denied the defendant's motion te withdraw the defendant's guilty pleas because the court determined that a factual basis existed for the pleas
pursuant to Ga, Unif. Super, Gt R..33.9 and that the defendant understood the nature of the charges to which the defendant was pleading pursuant te Ga, Lnif.. Super.
CL. R, 33,8(A); the plea transcript affirmatively showad that the district attarney advised the defendant that by pleading not guilty or remaining sitent and not entering
a plea, the defendant wouid obtain a jury trial and that by entering pleas of guilty, the gefendant was waiving the right to @ jury triai and other rights, and the
defendant stated that no one had threatened or coerced the defendant in any way inte entering the defendant's guilty pleas. Loyd v. State, 288 Ga. 481, 705 $.E.2d
616 (2011}, cert. dismissed, 132 S. Ct. 474, 181 L. Ed. 2d 309 (1L.$..2011)

Trial court did not err in denying the defendant's motion ta withdraw a guiity plea to aggravated assault because the victim suffered a burning sensation in the
victim's eyes and face, was in a great deal of pain, and was tempoerarily blinded after the defendant sprayed the victim with mace. Weaver v. State, 325 Ga. App. 51

152.5.F.20.128.(2013),

RULE INABPLICABLE IN HABEAS CORPUS PROCEEDING. -~ Petitioner was not entitled to a grant of habeas retief based upon the trial court's faifure to estabiish on the
record a factual basis for the petitioner's guilty plea; although QQJ_MDJEL.S,LLQ%MC_;&.E;*@ applles In a guilty plea hearing, that raie does not apply in a habeas corpus
proceeding because it is not of constitutional magnitude, Brown v. State, 290 Ga, 50, 718 5.E.2d 1.(2011),

CITED in

Brownles v. City of Atlanta, 212 Ga. App. 174, 441 S.E.2d 492 (1994); Henry.v. State, 269 Ga. 851, 507 S.k.2d 418 (1998); Bess v. Stale. 235 G . 372,508
$.E.2¢.664 (1998); Motley v, State, 273 Ga, 732, 546 5.E.2d 468 {2001); Wheeler v. State, 255 Ga. App. 249, 564 S.E.2d 765.(2002); Hower v, Stale, 331 Ga. Aap,
567, 769 S.E.2d 402 (2015),

Research References & Practice Aids
LAW REVIEWS, —-

For article, "The Misunderstood Alford Plea: A Primer," see 19 Ga. St. B.J. 8 (2013).
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Georgla Court Rules > UNIFORM RULES FOR.THE SUPERIOR COURTS > RULE 33. PLEADING BY DEFENDANT

Rule 33.10. Stating intention to reject the plea agreement.

If the trial coust intends to reject the plea agreemant, tha trial court shall, on the record, inform the defendant personaily that {1) the trial court is not bound by any plea
agreement; (2) the triat court intends to reject the piea agreement presently before i; (3) the disposition of the present case may be less favorable to the defendant than
that contemplated by the plea agreement; and (4) that the defendant may then withdraw his or her guilty plea as 8 matter of right. If the plea is not then withdrawn,
sentence may be pronounced.

v Annotations

Case Notes
JUDICIAL DECISIONS

EXPLICIT AND SPECIFIC EXPLANATION OF RIGHT REQUIRED. -~ The court's error in failing to explicitly inform the defendant that she had the right to withdraw her
guilty plea was reversible error, even though her attorney had informed her of her right to withdraw her plea if the colrt rejected her plea agreement. Additionally, the
court allowed the defendant to present mitigation evidence after ingicating that it would reject the plea agreament but then refused to allow the defendant to withdraw
her plea after imposing the maximum sentence. Lawrence.v. Siate, 234 Ga. App. 603, 507 $.E.2¢. 490, (1998). Smith.v. State, 232 Ga. App. 776, 521 5.E.2d 911
(1899,

The trial court committed reversible error where it failed to follow the bright ling test, as required by State v, Germany ang Ga. Unif. Super. CL. R, 33.10, by falling
to inform the defendant personaity that: (13 the trial coust was not bound Dy any plea agreement encompassing her plea to theft by taking, {2) the trial coust intended
to rejact the plea agreement presentiy nefore it, (3) the disposition of the present case might be less favorabla to the defendant than that contemplated by the plea
agreement, and (4) that the defendant had a right to then withdraw his or her guiity plea. Mulkey v, State, 265 Ga. ADp..631..52 .26.330.(2004),

THE TRIAL COURT WAS NOT REQUIRED TG COMPLY WITH THE MANDATES OF THIS RULE because there was no plea agreement to reject since defendant entered a
non-negotiated plea. Brassfield v. State, 242 Ga. Aop, 747, 531 5.E.2d 148 (2000,

Stale, 266 Ga. Apn. 812, 598 5.E.2d 90

The trial courst accepted the state's plea recommendation and thus was not obligated to comply with USCR 33.1.0. Lewis,
(2004).

D}, the trial court was not
L 598, . 371.{2004).

Since the trial court did not reject the defendant's negotiated plea agreement, pursuant to Ga,. Unif. Super,
required to inform defendant of the right to withdraw the piea befere the sentence was pronounced. |

ACCEPTANCE OF PLEA. -- Defendant's claim on his appeal of the denial of his motion to file an out-of-time appeal that the trial court erred during his plea proceedings
that the trial court failed ta inform him that he could withdraw his plea prior to the pronouncement of sentence was procedurally barred, as the term of court during
which he was sentenced had long since expired and the trial ceurt had not, as required, rejected his plea but had accepted it. Thompson v, Stale. 273 Ga. ARD..266.
621 5.E.2¢ 475 (2007).

As a defendant was sentenced pursuant to a negotiated plea agreement, the trial court had no duty under @ 33.10 Lo advise the defendant of
the right to withdraw a guilty plea; such a claim of error could not form the basis to grant the defendant’s motlon for an out-of-time appeal. Ethridge v, State, 283 Ga.

App. 289, 641 $.E,2¢ 282 (2007),
RULE INAPPLICABLE. -- Because nothing in the transcript of the plea hearing indicated that the defendant entered a negotiated plea, but rather the plea was open-

ended, the trial court was not required to comply with Ga. Unif, Super. G, R..33.10; hence, a lack of compliance with the rute could not serve as 2 basis to allow the
vithdrawai of the plea. Manlay v, State, 287 Ga. App. 358, 651.5.E.24.453 (2007), cert. denled, 2008 Ga. LEXIS 94 {Ga. 2008).

NO RIGHT TC ENTER GUILTY PLEA, -~ Trial court properly rejected a defendant's tendered guilty piea to charges of felony murder and armed robbery, and entered a
nolle prosequi without the defendanl’s consent as to those charges, because Ga. Unif, Super, Ct. R, 30,2, 33.%, and 33,10 did not confer on defendants the right to
enter a gullty plea. Sanders v. State, 280 Ga. 780, 631 5.E.2d 344 (2006},

WITHDRAWAL OF PLEA TMPROPERLY DENIED. -- Trial court lmproperly denlted the defendant’s motion to withdraw the defendant's guilty plea because the courk did
not provide any notice to the defendant of the eourt's Intent to reject the concurrent sentencing recommendatton for the offenses of robbery by intimidation and
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possession of a firearm by a convicted felon, and instead sentenced the defendant to consecutive sentences for those offenses. Brown, v. Slate, 324 .Ga. App. 194, 749
5.E.24.281 (2013).
STATE HAS NO AUTHORITY TO WITHDRAW NEGOTIATED PLEA AGREEMENT. -- While a defendant can withdraw a negotiated plea if the triat court decides Lo impose a

longer sentence than that recommended by the state, Ga, Unif. Super. Ct. R. 33.10, there is no comparable authority aliowing for the state to withdraw the state's offer
if the court indicates the court intends Lo sentence the defendant to less time than recommended, and it is not for the court to judicially create such a right out of

whole cloth. Kelley v. State, 331 Ga. App. 758, 771 141, (2015).

LESSER SENTENCE THAN RECOMMENDED ALLOWED. -- Trial court erred vy granting the state's mation to set aside an illegal judgment because the trial court had the
authority to sentence the defendant to a lesser sentence than that recommended by the state as part of a negotiated piea to a reduced charge. Kelley. v. Slate, 331 Ga.

AR 728,771 .5.E,2d 441 (2013).

CITED n

Research References & Practice Aids
LAW REVIEWS, -~

v, 153 (2004), For survey article on death penalty law, see 52 Mercer L. Rev.

For annual survey of criminal law, see 56 Merce
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Rule 33.11. Record of proceedings,
A record of the proceedings at which a defendant enters & plea of gutly or nofo contendere shali be made and preserved. The record should inciude:
{A) the inquiry into the valuntariness of the plea (as required in section 33.7);
(B} the advice to the defendant (as required in section 33.8);
{C) the inguiry into the accuracy of the plea (as required in section 33.9), and, if applicable;
(D) the notice to the defendant that the trial court intends to reject the plea agreement and the defendant’s right to withdraw the guilty plea before sentence is
pronounced.
. w Annotations
Case Notes
JUDICIAL DECISIONS
A VERBATIM RECORD OF THE GUILTY PLEA HEARING IS REQUIRED in state court when a defendant is sentenced to & term of imprisonment. Kjing v, State, 270 Ga,
367..709.5.F.20.32 (1998),
GEORGIA RULES GF COURT ANNDTATED
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Georgia Court Rules > UNIFORM BULES FOR THE SUPERIOR. COURTS > RULE.33. PLEARING BY. DEFENDANY.

Ruile 33.12. Plea withdrawal.

(A) After sentence is pronounced, the judge should allow the defendant to withdraw his plea of guiity or nolo contendere whenever the defendant, upon a timely motion
for withdrawal, proves that withdrawal is necessary Lo correct a manifest injustice.

{B) In the absence of a showing that withdrawal is necessary to correct a manifest injustice, & defendant may not withdraw a plea of guilty or nolo contendere as a
matter of right once sentence has been proncunced by the judge,

v Annotations

Case Notes
JUDICIAL DECISIONS

PLEA WITHDRAWAL TO PREVENT MANIFEST INJUSTICE. -~ Trial court should have allowed defendant to withdraw his guilty plea to prevent a manifest injustice, where
he had two attorneys who had been disbarred, and he was not present at two conferences discussing the complexities of his guilty plea--in particular, whether the judge
or a jury would impose sentence. Browner v. State, 257 Ga, 321, 357 S.E.2d 555 (1987).

Pefendant should have been allowed Lo withdraw the guilty plea since there was a substantial likebhood that defendant was unduly influenced to plead guilty by the
Jjudge's comments. Cherry v, State, 240 Ga. App. 41, 522 5,E.2d 540 (1999).

Uniess defendant made a showing that It was necessary for the court to aliow the withdrawal of defendant's plea to correct a manifest injustice, a defendant may not
withdraw the plea as a matter of right after the sentence has been pronounced. Johnson v State, 242 Ga..App. 89,528 5.8.2d 861 (2000},

MANIFEST INJUSTICE NOT SHOWN. -- There was no manifest injustice in the trial court's deniat of the defendant's motion to withdraw his guilty plea where the record
established that the plea was entered into voluntarily with full understanding and former counsef testified that the defendant expressed his intent to withdraw his ptea
even before it was entered. Grimsley.v. State.. 233 Ga.. Apn..781,.505.5.6.24.522.(1998).

The trial court did not abuse its discretion in refusing to allow defendant to withdraw & guilty plea on the basis that defense attorney erroneously advised defendant
that he could not prevall en a self-defense claim. Cherry v, State, 240.Ga. ARR, 4%..522.5.5.24. 540 {1.999).

Befengant could not show that a manifest Injustice cocurred, first, because he signed a petition to enter his plea indicating, ameng other things, that he understood
the possible punishment and sentence he could receive and that he had knowledge of the maximum sentences that could be imposed upon him and, second, before
sentence was pronounced, he was entitled to withdraw his plea as a matter of right pursuant to Q.¢ G3(h). Pike v. State, 245 Ga. Aop. 518, 538 S.E.2d
172 £2000),

Defendant was not entitled to withdraw defendant's guilty plea under the manifest injustice standard of Ga, Unif, Super. Ct. R. 33.12, where defendant esserted that
defendant was unaware of the mandatory sentence of life in prison for felony murder and that counsel coarced the plea; the record indicated that defense counsel
informed defendant on multipte occasions that the mandatory sentence for fefony murder was life in prison, and defendant stated on the record that defendant's plea
was voluntary. Sh 75.68..291, 578 A39.(2003).

Trial court did not abuse its discretion in denying defendant's motion te withdraw defendant's guilty plea to child melestation; rather than indicating that defendant
was Impaired by medication, defendant indicated that the medicine did not affect defendant's ability to understand the proceedings. Brown v, State, 259 Ga. App, 576,
578.5.5.20.188.{2003),

Trial court did not abuse its discretion in denylng defendant's mothon to withdraw defendant’s guilty plea as not knowingly and voluntarily entered with effective
assistance of counsel as defendant's triaf counsel testified that counsel advised defendant that defendant would have to serve 90 percent of defendant’s 17-year
sentence for voluntary manslaughter before being eligibie for parole; the trial court found that the statements of defendant and defendant’s mother to the contrary
were not credible. Thompsen v. State, 263 Ga. ARR..54,.587.9.5.2d 208 (2003).

Trial court did not abuse its discration in finding that defendant’s trial counsel was not ineffective at defendant's plea hearing and in denying defendant's plea
withgrawal motlon. There was not a reasonable probability that, but for the attornay's faiiure to chalienge a Ga, Suger. Ct. R, 33.9 violation, the result of the
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guilty plea hearing would have been different, because a sufficient factual basls existed from the testimony at the plea hearing and a prior bond hearing Lo support the
0% {2004).

Even if the State failed to provide sufficient facts on which to accept defendant's guilty plea, the inquiry did not stop there where defendant had already sentenced
when he sought to withdraw his plea; defendant was required to also show that the trial court's acceptance of the plea caused him to suffer a manifest injustice, and
wihere no such showing was made and where defendant made no contentions supporting his argument that the recoerd contained an insufficient factual basis to support
his plea, defendant walved his argument and his appeal falled. Ramsey.v. State, 267 Ga. ApR. 452,600 d.399 £2004).

piea.

Defendant's non-negotiated gulity pleas were not invalidated by the fact that the defendant's attorney did not specitically inform the defendant of that which should
have been self-evidenl: that the defendant did not have the right to withdraw the defendant's guilty plea based only on the defendant’s dissatisfaclion with the
sentence; the trial court explained to the defendant that the defendant’s entry of a non-negotiated guilty plea authorized the impesition of sentences within the range
of "5 to 40 to life." McCroskey v, State, 280 Ga, App, 638,.634 5.E.2d 824 (2006).

Although the plea hearing transcript reflected and the state conceded that there was no factual basis presented at the hearing for the offenses of terreristic threats
and simple battery charged in the second Ingdictment, & violation of Ga, Unif, Super. Ct. R. 33.9 was examined under the analytical framework of manifest injustice
under Gg, Unif. Super. Ct.R..33.12, and based on review of the record, defendant failed to demonstrate that a manifest injustice would result unless the defendant’s
guilty plea to the second indictment was invalidated. Therefore, because it appeared from the record that defendant’s attacks on the validity of defendant's plea couls
all be resolved adversely to the defendant by an exarmination of the record, there was no error in denying defendant’s motion for an out-of-time appeal. Adams v, State,

285 Ga.. 744,683 5.8.2d 586 {2009).

MOTION T WITHORAW GUILTY PLEA DENIED. -- Trial court did not abuse its discretion in disregarding defendant’s testimony that his appointed attorney misled him
and in refusing to afiow him to withdraw his plea because (1) defendant’s counsel was not ineffective because {a) counsel stated that defendant determined that the
plea and the resulting sentence to be served concurrently with what he already had was better than going to trial; (b) counsel expressly stated that he made no threats
or promises to Induce his chent's plea; and (c) counsel testified that before completing the plea, the attorney continucusly advised defendant of the status of the
witnesses against him; (2) defendant's plea was voluntary and knowingly entered because defendant understood the charges, the sentence, and plea consequences;
and (3) there was a factual basis for the ptea. Hill v. State. 267 Ga. Apn. 337, 599 S .£.2d 307 (2004),

Because: (1) the facts of the case as narrated by the prosecutor presented a sufficient factual basis for the defendant's pleas; (2) the trial court informed the
defendant of the consequences of the guilty pleas, waiver of certain constitutional and statutory rights, and the minimum and maximum paossible sentences for the
crimes charged; and (3) the defendant admitted guilt and to entering the guilty plea freely and voluntarily, the trial court did not abuse its discretion in denying
State, 281 Ga. App. 584, 636 5.E,2d 759 (2008),

withdrawal of said pleas. Foste

Trial court properly denied defendant’s reguest 1o withdraw defendant’s quilty plea to 24 counts of sexual exploitation of a child since defendant failed to estabtish
that a manifest injustice occurred in that the record revealed that after accepting defendant's plea but prior to sentencing, the trial Gourt asked defendant if defendant
destred to withdraw the plea, to which defendant responded in the negative. After the sentencing, the trial court informed defendant both of the right to appeal the
sentence to the sentence review panel and to chaltenge the conviction by writ of habeas corpus. Bennett v, State, 282 Ga, App. 382, 665 S.E.2d 365 (2008).

Defendant claimed a guilty plea was not freely, voluntarily, and knowingly entered. The defendant's motien to withgraw the plea was properly denied as: (1) the state
met the state's burden to prove the plea was voluntary and Intelligent by showing from a transcript of the plea hearing that the defendant knew the rights the
defendant was waiving and the possible consequences of the defendant’s plea; and (2) confiicts between the defendant's testimony al the withdrawal hearing and the
defendant's testimony at the plea hearing were matters of witness credibility, which the trial court was authorized to decide against the dgefendant. Further, the fact
that the defendant’s family urged the defendent Lo take a piea for 2 sentence less than that possible following a conviction by a jury dig not constitute duress that
invalidated the plea. Magthews v. State, 295 Ga. App. 752, 673 5.E.2d 113 (2009},

Denial of the defendant’s motion to withdraw a guilty plea pursuant to Ga. Unif, Super. Gt R..33.12(A) was proper because the defendant failed to establish that but
for defense counsel’s failure ta inform the defendant of the repeal of former { 6, which allowed for a sentence review, the defendant would have
insisted on a trial; further, the defendant was aware of the maximum sentence, and the avallabliity of a sentence review did not alter the possibllity that the defendant
couid have potentially been required to serve up to 66 years in prison, The record supported a finding that the defendant entered the plea knowingly, intelligently, and
voluntarily. Vaughn v. State. 298 Ga..Anp.. 669,680 5.£.2d 680 (2009)..

Denial of the defendant's motion to withdraw defendant's guilty plea to possession of cocaine with intent to distribute was appropriate because the defendant did not
prove that the defendant received the ineffactive assistance of counsel, The defendant never testified that, had the defendant proceeded to trial, the defendant wished
fo take the stand despite the defendant's extensive criminal history, nor did the defendant explain how the defendant or the defendant's iawyer coulg have made more
effective use of a photograph had the defendant had more time to study the photograph prior to trial. Sims. v, Siate, 299 Ga. App. 698, 683 5.5,2d 668 (2009),

Trial eoust properly denied the defendant’s motion to withdraw the defendant’s guilty pleas because the defendant falled to show that withdrawal of the defendant's

and that the defendant understoad the nalure of the charges to which the defendant was pleading pursuant to Ga,_Unif. Super, Ct. R. 33.8(A); the piea transcript
affirmatively showed that the district attorney advised the defendant that by pleading not gulity or remaining slient and not entering a plea, the defendant would ohtatn
a jury trial and that by entering pleas of gullty, the defendant was waiving the right to a jury trial and other rights, and the defendant stated that no one had threatened
or coarced the defendant in any way into entering the defendant's guilty pleas. Loyd.v. State. 288 Ga, 481, 705 5.E.2d 616 (2011), cert. dismissed, 132 8, Gt. 474,
1815 Ed. 20,300, {U.5..203.1).

There was no abuse of the trial court's discretion in denying the motion to withdraw the gutlty plea because, although the defendant falt pressured by the defendant's
family to plead gullty, the defendant's guilty piea was freely and voluntarily entered as the defendant testified at the plea hearing that the defendant knew the
defendant couid choose a jury trial; no threats or promises had been made to influence the defendant's piea, other than the state's sentencing recommendation; the
defendant was, In fact, guilty of murdering the defendant's eldest son, and of the criminal attempt on the younger son's fife; and the defendant wanted to plead guilty.
DeToma v, Slale. 296.Ga. 90, 765 §.E.2d 596 (2014), .

OUT-OF-TERM MOTION TO WITHDRAW PLEA PROPERLY DENIED. -- When the term of court had expired in which a defendant was sentenced pursuant to a guilty plea,
the trial court lacked jurisdiction to allow the withdrawal of the piea; the trial court correctly dismissed defendant’s motion to withdraw his pleas because the motion

was well out-of-term, and thus, clearly untimely. Dupree v. State, 273 Ga. 613, 619 5.E.2d 608 (2005).

DENIAL OF MOTION FOR A NEW TRIAL VACATED. -- Denial of a defendant’s maotion for a new trial was vacated and the case was remanded to the trial court to
determine if counsel advised the defendant that the defendant could withgraw the defendant's guilty pleas i the defendant was dissatisfied with the defendant's
sentence as long as the defendant did so before the written entry of sentence; If counse! so advised the defendant, the advice fell below an objective standard of
reasonableness for inaffective assistance of counsel purposes. MeCroskey v, State, 280 Ga. Ann. 638, B34 6.E.2d 824 (20086).

https://advance.lexis.com/document/documentslider/?pdmfid=1000516&crid=1ba98ee9-102... 1/3/2017



Requirements Regarding Informing Defendant of His Right to an Aftorney

Faretta v. California, 422 U.S. 806 (1974)

Requirements Regarding Informing Defendant of His Constitutional Rights

Boykin v. Alabama, 395 U.S. 238 (1969)







Defendant_ _ _ o Cﬁs’-‘-#

s ':5'-1 swear ander penaltscs ef perjury thet f:hcse statcmem:s are tnsc e

S Slgaaturc of ProsecutmgAttomcy o

L mmis o dayof o 2012

.~ FILED IN OPEN COURT :
~:On _dayof _____ ., .

- Deputy Clerk, State Court, Troup Cauny

IN TI-IE STATE COURT OF TROUP COUNTY
: STATE OF GEORGIA '

RECORD or DEFENDANT PRIOR ’I‘O ENTDRING A PLEA

'. ' Thc Dcfcndant in this casc, being duly swom, statcs as fo!lows S .' '

_ Lam not uadcr thc mﬂusnca of aleohol or dm gs and I am not mentally or phys:ca!]y dlsa‘bicd to thc extant that it would pravem
me from volunt&nly and lmowmgly entering a pica in this mattcr :

L Sl have been advised of thc nature of the chargc(s) agamst mc, the max:mum and mmxmum pumshmcnt prow ided by law and my
- right to be represcntcd by a pnvatc attorney, or by a pubhc dcfendcr, if1am chglbla L

! undcrstand that by cntermg a plea of guilty or noiu contcndere thatI walve: S S :
- (1) The right to triel, including the right to have my. guilt proved beyond & rcasonabic doubt (2) ‘The right to the presumption of -
- innocence; (3) The right to confront witnesses against me; {4) The right to subpoena witnesses; (5) The right to testify and fo.
- - offer other cvxdcnca (6) The raght to assustancc of counsei durmg trial; {7) The nghtto rcmam sn!cnt and not to incriminate
: __mysalf _ Cotn e e L :

:: 1 also understand that by entmng apleaof not gmlty I wﬂ! have the chmce. of a bcnch tnal or trial: by jury. IfT choose to remain :

silent and not enter.a plca, a plea of not gmlty wm be entere:d on my behalf and Iwail be set fora gury trial.

“Thereby now voluntarsly and freely enter my ph;a nf BRI L (wnte elthcr GUILTY, NOT GUILTY, OR .
NOLO CONTENDERE) to the charge(s) against me. -1 have 1ot been informed of the sentenice that will be imposed. No

promises or thireats have been made to me by any ‘x"rosecutor, Artomay, law cnforcement ofﬁce:r pr B0y other person fo induce me . B

o to enter thlS pic&

' _.jI undcrstand that aplea af GUILTY may_bave an impact on my_irﬁs:r;igration stat_us if_I am !_101 a citizcn of the United States of -
'Amenca ; DT e R SV oL

1 undcrstand that 1f I am placcd on probatwn, whcthcr reportmg or non~s‘cporilng, i cannot wolatc any cnmmal ans of any
-guvcmment unit or any speclal condnmns of probatwn wnhout bemg subjcct to revocatmn for the balanr;e of the sentence,

: '; I hereby acknowledgefwawe rcce:pt of a cupy oi‘ the accusanon m this matter

Aﬁer havmg antcrcd A plca of “not gumy” 1 choose to e :
' waive my righttn: a triad byJury and rcqucst a bcnch tna! (by a Judgc only) or "
demand that thxs matter bc trwd by a jury .

B Dgfend:ant__'_ e weosnsiee o Date

Date :

Aﬂomey

Jﬂanncttc L Ltt’tlc, Jﬁdg&, Staw Court of’I‘ruup County R

L ihave sausﬂed myself that this Defcndant s plea is frecly, knnwmgly, mtclltgently, and vo]untaniy entered and that heishc igin P T '

.- possession of histher faculties and is able to understend the nature ang CONSEHUENCes ¢ of his/her plea, 1. have also determined that e
"1 this Defenidant understands that he/she. has the right to the assistance of counsel.at this plea proceeding arid knowingly, - R
0 voluntarily, and intelligently- waives the right td counsel, if not Trepresented by ¢ counsel. 1 am further satisficd that there has bean YRR P
e suﬁ' clent facmal basss shown for the acceptance of thxs piea and !hat the Df:feadant understands tha con scqucnccs of h)S plca I







EN.EL TRIBUNAL ESTATAL-DEL CONPADO-DE TROUP """
x | BSTADO-PEGEORGIA™ . - wr

| Acusado_

v L. Numero-de Caso

. ACTADEIL ACUSADO ANTES DE HACER UNA DECLARACION
o E}._acuséd'o'gﬁ'ééte' caso, una vez presiado debido juramento, declaralo sigi:i::r_ite: o

No 531.6)*‘.55]5’19.3.efe‘?_tQS. del alcohol.o Ias.daiogés;_n'é suffo de unaenfermédad mental o incapacidad fisica. Se me informsla
* naturaleza de 1os cargos en mi contra, la pena méixima y minima establecida por ley y mi derecho a ser representado por up
+ abogado privado, o por un defensor pblico, st refmo_ los requisitos: LR : S A :

" Batiendo que al declararme culpablé o nolo contendere (no me opongo a los cargos), renuneio a;

1):El derecho aun juicio por juredo;
" {2)"B} derecho a que se me presuma mocente;
- (3) B) derecho a carear a los testigos en mi contra;
" {4) ‘Bl derecho a citar testigos; ~ © 0
" - (5):El desecho a dar testimonio 'y presentar pruebas; L
- (6) El derecho a tener aynda de un ebogado durante ef juicio, y
- {7} 'El derecho ano incriminarme.

; Ta_,ﬁbién entiendo que al no.decl_aranhgicqlﬁﬁb]é,”mi caso seré llevado a juicio por juredo o un juicio ante el juez, i
decido permanecer callado y no hacer una declaracién, se haria una declaracién de no culpable ami favor v mi caso sera
" levado R.j}lici.ﬂ.PD.fﬁlf}jmade : LR . T . o

. Deseo shora hacer wna declaracién de - _ _
voluntaria. o se me informé cudl seria la sentencia. Ningtn Fis
- promesas o arnenazas para indusiime a hacer esta declaracién.

respecto Ggi_céi_gq o cargos enmi contra, Es ;'Iibr&y-
cal, Abogado, Agente de policiay ofra persona me hizo

| No estoy representado por un-shogado. Entiendo Ja nairaleza del .c.ér_go o cargos en mi contra ylas

- conseevencins de mi declareicion. Renuncio libre y voluntarismente ala ayuda de un abogado y elijo representarme a mi
. DNISMO en este Progeso.. o R L R e T T e

: Yo #_n_tieﬁé_o e sisoy p_ﬁ@m en libertad vigilada (probation) para reportarme o no, reportarme, no puedo infringir las Leyes

. penales de analquier oficina del gobierno o condiciones especiales de Ja liberiad vigilada; caso. contrario, ésta podré ser

- Tevocada por &l sesto de Jasentencia. -
- Por el presente reconozeo / renuncio a recibis una copia de la acusacién del caso anfes mencionado. o

:Procurador_aenm’al ...... -. Abogado > .. N Fecha,

¥ puede comprender la naturaleza y consecuencias de esta declaracion, | También he determinado gue f acusado enfiende
- que tiene el derecho a reibir 1a ayuda de un abopado en este proceso para responder a Jos cargos, y que remmeia al derecho 4
~un abogado, 51 no esté representado por und, a sabiendas, voluntaria ¢ inteligentemente.  Estoy convencido ademés de que
- existe una base suficiente de hechos para acepiar.esta declaracién, y que el ; 0o
*declaracibn T T T

" Bstoy convenoido do qie Ia decleracién del asusado es ibre y voluntaria, . que esté én pleno nso de sus frcultads mentales

actsado comprende as consecuencias de sy -

Alos__m__ chas delmes de____—wmdelaﬁc___

s :'Jff_tgnnettel_.._l.i_n_le,_lne;ﬂ; Tribunal Estatel def Condado de Trowp . -



:20___. Deputy Clerk:

day of

Filed in open court, this

This day of L 20

IN THE STATE COURT OF COBR COUNTY
STATE OF GEORGIA
STATE OF GEORGIA '

VS, Case No,

Defendant
DEFENDANT'S RIGHT TO AN ATTORNEY

As a person sccused of a crime, you liave the right (o be represented by an attomey. If you cannat
afford an altorney, you have the right o have an attorey appointed to represent you, If you wish (o he
interviewed 1o determine whether you qualif y Mnancially for a court appoinied altorney, you may dpp]y at
the Cobb County Cireuit Defender's Office, 30 Waddel] Streer, Masiotta, :

Although you have the right to speak with the proseeutor about your euse, you are under no
obligation 1o do 50, Any(hing you say (o {he prosecufor can be used in cvidence againgt you,

Also, although you may waive the right to an attorney, i is Tinportand that you he awase that an
alorney can help you to understand

I, The pature of the charges against you;

2. Any statutory lessor-included offenses;

3. The range of possible punishments for the charges, including a jail sentence for up to 12
months on each misdemeanor count;

4. Possible defenses, ineluding but not limited (o, defonses of double jeepardy, justification,
alibi, misidentification, and othess;

5. Mitigating circumstances; and

6. Any other facts necessary for a broad understanding of the mudter.

The judge cannot assist you in identifying or developing these matters because (he judge must
remain impartial as between you and the prosecutor and cannot practice aw, The judpe cannot assist cither

side against the olher,

I you were to waive your right to an attorney, you must. also understand that at trial

I The rules of evidence will be enforced by the fudge;

2. Hithe wrial is 4 jury trial, you must make decisions with regard 1o the process of interviewing
the jurors and the striking of jurors;

3. You must make decisions with regard to the calling of witbesses (o (estify on your hehalf,

4. The State hag the burden of proving its case beyond a reasonable doubt;

5. You are nol required to lestify at tria), butif you do testify, you would be subject (o cross-
examination by the proseeutor;

0. lssucs must be properly preserved by way of timely objections and, in order (o raise them on
appeal, the proceedings must be taken down and transeribed by a courl reporter,

Bven iF you choose (o waive an attorney now, you can change your mind and obain an ptorney
later. But you must act diligently in obtaining an attorney, sither appointed or retained. 17 you do not act
ditigently, it is possible that you might Jater be deemed (0 have waived your right to an atorney.

F have taken the (ime to thevoughly read the above,

R I choose to waive my right to an aitorney.

[ Baxitinls]
—  1donot waive my right to an attoraey, and 1 will cither retain an attorney or seek a court

Unitints]  appointed attorpey.

Defandant



Deputy Clerk:

, 20

day of

Filed in open court, this

IN THE STATE COURT OF COBB COUNTY
STATE OF GEORGIA

STATE OF GEORGIA

VS.

CASE NO.

Defendant

PLEA PROCEEDING RECORD
(PLEASE READ CAREFULLY)

I, the Defendant, acknowledge by my execution of this document and by entering a plea of

{GUILTY) to counis
Please Initial:

(1)
__ (@)
)
)
5

)
)
_®
M

)
_an

(12
_(13)

_ (NOLO CONTENDERE) to counts that:

1 understand the nature of the charge(s) against me;

1 waive the right to trial, including trial by jury;

I waive the presumption of innocence;

I waive the right to confront witnesses against myself:
I waive the right not to incriminate myself; and I understand that if [ plead not guilty or remain silent and do not enter
any plea, I could obtain a jury trial;

1 waive the right to subpoena witnesses;

1 watve the right to testify and to offer other evidence;

If 1 am not represented by counsel, 1 acknowledge that 1 have the right to an attorney at all stages of the proceedings
including plea hearings, and if 1 cannot afford an attorney | have the right {o a court appointed attorney;

I acknowledge that I enter this plea freely, voluntarily, and knowingly and that no person has made any promise or
threat to me to influence my decision to enter this plea;

I acknowledge that if I plead guilty, ] am admitting that the facts support the guilty plea;

b acknowledge that if' I am not a citizen of the United States, that this plea may have an impact on my immigration
status, including deportation, exclusion or denial of naturalization,

I have been advised that for all of the charges pending against me I can receive a maximum of a §

]

and months incarceration and a minimum of § fincand _____ months inca .
I understand that the terms of this negotiated plea are . (months) and (days) incarceration (CTS/RTS),

. monthsand _ days probation,anda § _fine for count{s) plus statutory surcharges.

Additional special conditions

community service;

_ (hours) (days) ___publication of conviction; ___ {noviolent contact with) (stay awa
_defensive driving school; from) :

>

_ CSAI weekends; 1o (alcohol) (drugs); b restitution;
_{days) (months) in- _random screens; $ restitution; Circuit
home confinement; B _sereen and treat for Defender
risk reduction; (alcohol) (drugs) (violence); ~Vietim Impact Panel
_ignition interlock; __theft seminar; ~No guns or weapons

surrender; progrant

_license plate family violence intervention other;

~_ license suspension;

(14
(%)

1 have (180 days/traffic) (one year/other misdemeanors) in order to file a habeas corpus challenge,

1 understand that any person convicted of a misdemeanor crime of domestic violence is prohibited by federal law from

possessing or transporting a firearm or anmnunition 18 USC 922,

I understand that this plea of guilty or nolo contendere may adversely affect any sentence of probation or parole.

1 am not now under the influence of alcohol or any drug, prescription or non-preseription, and I have read and

understand this document.

F have reviewed the general conditions of PROBATION:

(a) Do not violate the eriminal laws of any governmental unit,

(b) Avoid injurious and vicicus habits - especially alcoholic intoxication and narcotics and other dangerous drugs unless preseribed lawfully.

() Avoid persons or places of disreputable or harmful character.

(d) Report 1o the Probation/Suspension supervisor as directed and permit such Supervisor (o visit you at heme or elsewhere.

(e) Work faithfully at suitable employment insofar as may be possibie.

(f) Do not change your present place of abode, move outside the jurisdiction of the Courl, or feave tre State for any period of time without prior
permissicn of the Probation/Suspension Supervisor.

() Suppori your legal dependents 1o the best of your ability.

DEFENDANT’S ATTORNEY/BAR NO. DEFENDANT

I hereby certify that 1 have made inquiry and am satisfied that there s a factual basis to support this Defendant’s plea, that the plea is made
voluntarily and knowingly, and that no promisc, threat or force was used to induce the Defendant to eoter (his plea.

This day of 220

JUDGE ERIC A. BREWTON
STATE COURT OF COBB COUNTY

Revised 00/23/14



