Judge Homier 

New Probation Considerations for Court eff. July 1, 2015
Sentencing Issues
1. Initially at sentencing, best to consider on the record:
a. Financial resources of defendant, assets, joint
b. Defendant’s earnings/other income
c. Child support
d. Length of time on probation
e. Goal of punishment imposed
f. Any other factor court deems relevant
2. Shall waive fees/modify/convert fines and fees if Defendant has significant financial hardship – which is defined as: (rebuttable presumption of hardship) (rebutted by preponderance standard)
a. Developmental disability
b. Totally and permanently disabled
c. Indigent
d. Been released from confinement within previous 12 months and was incarcerated for more than 30 days before release
3. §42-8-103(b) – pay only probation – check box – fees can’t exceed 3 months regardless of the length of the sentence (except more fees allowed if supervising doing CS)
4. IF sentenced to jail with later turn in date, turn in date can’t be more than 120 days away AND sentence doesn’t start running until turn in date (so NOT on probation)
5. Primary consideration for CS should be on traffic, ordinance, and noninjurious/destructive/violent misdemeanors
6. CS – cannot order LESS THAN 20 HOURS NOR MORE THAN 250 HOURS on TRAFFIC OR ORDINANCE OR MISDEMEANORS AND MUST BE COMPLETED WITHIN ONE YEAR
7. §42-8-61: Pro-Se Defendants only – Court inquire into First Offender status and go over benefits, etc.
8. §16-11-129(e)(2) – Judge ask about firearm license and inform issuing probate court where Defendant is convicted of an offense that affects the license. (nolo plea you don’t ask)
a. Domestic Violence
b.  Carrying a weapon without a license/carrying weapon or long gun in unauthorized location §16-11-126; §16-11-127
c. Marijuana or other controlled substance

Tolling:
1. May be if fail to appear in Court for a revocation hearing OR
2. Fail to report to PO as directed - Requires affidavit that sets forth failure to appear and efforts to contact Defendant
3. For failure to report to PO, minimum requirements for affidavit:
1. Failure to report at least twice
2. Attempted contact at least twice by telephone or email and such number or email shall be listed in affidavit
3. PO checked local jail roster and Defendant is not in jail
4. PO sent a letter by first class mail to last known address, which is listed in affidavit, informing seeking a tolling order if Defendant does not report to PO by telephone or person within 10 days of date of letter mailed
5. At least 10 days passed since mailed letter
4. When fails to report, schedule defendant for a hearing to consider whether to toll OR toll, in Court’s discretion, upon receipt of affidavit

Revocation issues:
1. § 42-8-102(f)(2) – failure to pay revocation requires express written determination that Defendant has not made significant bona fide efforts to pay & failure to pay was willful & adequate alternative types of punishment don’t exist
2. Court shall consider alternatives to jail for failure to report or failure to pay, e.g. CS, modification of terms; if no alternative found, Court shall revoke the balance OR a period not to exceed 120 days in jail, whichever is less.
3. [bookmark: _GoBack]Failure to complete other terms of probation – Court shall consider alternatives and if not, shall revoke the balance or a period not to exceed 2 years, whichever is less. 
