In The State Court Of Cobb County
State Of Georgia
XXXXXXXXX,
)




)



Plaintiff,
)
Civil Action File Number:



)
XX-A-XXXXX-X

v.

)









)

XXXXXXXXX,
)




)



Defendants.
)
Order
This case comes before the Court on Plaintiffs’ Motion for Service by Publication.  Having received no request for an oral hearing and having reviewed the Motion, the relevant legal authority, and the contents of the entire file, the Court hereby finds and decides as follows:
Generally, “[p]ersonal service or valid substituted service is required before a court may obtain personal jurisdiction” over a defendant.  Guerrero v. Tellez, 242 Ga. App. 354, 356-7 (2000).  One form of substituted service is service by publication, which Plaintiff seeks in the instant action.  In support of her Motion, Plaintiff cites to O.C.G.A. § 9-11-4(f)(1)(a) & O.C.G.A. § 9-11-4(f)(1)(c).  However, while O.C.G.A. § 9-11-4(f) references service by publication, it does not, in itself, authorize service by publication as a form of substituted service giving rise to personal jurisdiction over a defendant in a tort action.  See National Sur. Corp.v. Hernandez, 120 Ga. App. 307.
Service by publication is a notoriously unreliable method of informing interested parties of pending law suits and, consequently, Georgia courts have held that in order to satisfy the constitutional prerequisite for service by publication, a plaintiff must show “reasonable diligence” in first attempting to ascertain the defendant’s whereabouts.  Abba Gana v. Abba Gana, 251 Ga. 340, 343 (1983).  Here, Plaintiffs present evidence that they have attempted to have the sheriff and a private process server serve Defendant.  Plaintiffs have also attempted to contact Defendant’s relatives and former employer to no avail.   Despite Plaintiffs’ efforts, they have been unable to verify Defendant’s proper address and have been unable to successfully serve Defendant.  However, Plaintiffs contend that they have exercised reasonable diligence, satisfying the constitutional prerequisite, and should, therefore, be permitted to serve Defendant by publication.
However, even if Plaintiff has presented sufficient evidence of reasonable diligence, so as to meet the constitutional requirement, service by publication will not authorize the Court to exercise in personam jurisdiction over Defendant.  On the contrary, the general rule is that service by publication does not confer a court with personal jurisdiction over a defendant.  Baxley v. Baldwin, 279 Ga. App. 480, 482 (2006).  In fact, there is no indication in any of Georgia’s tort statutes that service by publication is sufficient to create personal jurisdiction over a defendant.  Wyatt v. House, 287 Ga. App. 739, 740 (2007), Hawkins v. Wilbanks, 248 Ga. App. 264, 265 (2001).  There are, however, two familiar exceptions to these general rules.

First, a court may exercise personal jurisdiction over a defendant if the plaintiff proves he has ascertained the defendant’s proper address and proves that defendant is engaged in “willful concealment.”  Wyatt, 287 Ga. App. at 740, Hawkins, 248 Ga. App. at 265, Melton v. Johnson, 242 Ga. 400, 402-3 (1978).  To establish “willful concealment,” a plaintiff must demonstrate that the defendant: (1) has actual knowledge of the action against him and (2) is willfully concealing himself in an effort to “frustrate all reasonable efforts to effect personal service.”  Wyatt, 287 Ga. App. at 740.

Second, a plaintiff may proceed under O.C.G.A. § 33-7-11(e), which describes the requirements for service by publication in an uninsured motorist action.  If the plaintiff meets the constitutional prerequisite and properly serves by publication under O.C.G.A. § 33-7-11(e), the court is empowered with personal jurisdiction to enter a nominal judgment against the defendant, as required by O.C.G.A. § 33-7-11(d), so that the plaintiff can pursue an action against the uninsured motorist insurance carrier.  See Luca v. State Farm Mut. Auto. Ins. Co., 281 Ga. App. 658, 659-60 (2006).
Pretermitting the issue of whether Plaintiffs have exercised reasonable diligence in ascertaining a proper service address and based on the evidence presented by Plaintiffs in support of their Motion, the Court finds that Plaintiffs have not personally served Defendant and have not proven the applicability of either of the exceptions that would enable the Court to exercise in personam jurisdiction over Defendant through service by publication.  Therefore, the Court hereby DENIES Plaintiffs’ Motion for Service by Publication.

SO ORDERED, this ____ day of August, 2010.

____________________________________ 

David P. Darden, Judge
State Court of Cobb County
