Criminal Trial Procedure

A.
Preparation for Trial

Prior to trial, the judge should:

Review the court file

Determine if defendant is in custody

Ascertain names of counsel and who they represent
Determine general nature of the crime charged
Adduce specific elements of crime to be established

Determine if any trial briefs are necessary

Determine if pretrial hearing is necessary

Determine if trial being had within the time limitations, either statutory, by trial demand, or constitutional

B.
Open Court

Ensure that judge, clerk, and sheriff’s representative are present.

C.
Call the Case

1.
Call the Trial Calendar

In order that cases appear on trial calendar, ask of parties:

First, require State to announce “ready” or “not ready”

Second, if State announces “ready,” require defense to announce “ready” or “not ready”

NOTE: sufficiency of the accusation is O.C.G.A. § 17-7-71

2.
Call the First Case for Trial

The parties and counsel in the first ten (10) actions on the published trial calendar shall appear ready for trial on the date specified unless otherwise directed by the Court. Parties in all other actions on the calendar are expected to be ready for trial but may contact the calendar clerk to obtain permission to await the call by the Court of the action for trial upon reasonable notice to counsel.  USCR Rule 8.4.

Determine whether there are any matters to be heard preliminarily out of the presence of prospective jurors.

Determine whether issue has been joined by defendant signing a plea of “not guilty” or by standing mute (in either event, the clerk enters a plea of “not guilty”).

D.
Selecting the Jury for Trial/Preliminary Instructions

1.
Call Required Number of Jurors

For the trial of misdemeanors, each party may demand a full panel of twelve (12) competent and impartial jurors from which to select a jury. When one or more of the regular panel of trial jurors is absent or for any reason disqualified, the judge, at the request of counsel for either party, shall cause the panel to be filled by additional competent and impartial jurors to the number of twelve (12) before requiring the parties or their counsel to strike a jury. From this panel, the defendant and the state shall each have the right to challenge three (3) jurors peremptorily. The defendant and the state shall exercise their challenges as provided in Code Section 15-12-166. The remaining six (6) jurors shall constitute the jury.  O.C.G.A. § 15-12-125.

In all cases, upon the request of either party, the Court shall place the jurors in the jury box in panels of twelve (12) at a time, so as to facilitate their examination by counsel. O.C.G.A. § 15-12-131.

2.
Alternate Jurors

3.
Opening Remarks

Good morning, ladies and gentlemen.  Welcome to the Fulton County courthouse.  We are pleased to have you here with us today for our jury selection process.  My name is Wes Tailor and I’ll have the good fortune and privilege of presiding over this case today.

Jury service is an important civic and community duty. By service on a jury, a citizen has a direct hand in the administration of justice. Jury service is a privilege and responsibility which I hope you will accept with pride. After all, the jury is responsible for correctly deciding the facts in dispute in any given case.

4.
Empanel Jurors and Administer Oaths

At this time, we will begin the jury selection process.  I will ask you some general questions, then the lawyers representing the State and the defendant will ask you all some general questions.  After that, the lawyers will follow up with individual questions. This questioning process is called "voir dire."  The questioning process is not meant to embarass anyone or to unnecessarily pry into anyone’s personal life.  If you would prefer to answer any question outside the presence of the panel as a whole, just let us know when the question is asked.  There are no right or wrong answers to any of the questions you will be asked; only truthful answers.
5.
Oath of Jury on Voir Dire 

Before we begin voir dire, I need to ask all of you to take an oath.  So, please stand and raise your right hand.
"Do you solemnly swear or affirm to give true answers to all questions as may be asked by the Court or its authority, including all questions asked by the parties or their attorneys, concerning your qualifications as jurors in the case of       ____________________________ (herein state the case); So help you God?"
You have been called to try a criminal case entitled State v. (defendant).  The charges involved in this case include: (read charges to panel).

6.
Voir Dire Examination by the Court

At this point, I would like to ask the panel as a whole some questions.  Please raise your hand if the answer to any of my questions is “Yes.”

First, is anyone in the panel not a resident of Fulton County?

Representing the State is (Assistant Solicitor-General), from the Fulton County Solicitor-General’s Office.  Is anyone in the panel related by blood or marriage to (Assistant Solicitor-General)?  Is anyone related by blood or marriage to the Fulton County Solicitor-General, Carmen Smith?  [NOTE: Relationship to attorney is not a disqualification, except where attorney has a contingent fee or other pecuniary interest in the case.]

Is anyone in the panel related by blood or marriage to (defendant)? [NOTE: All trial jurors shall be disqualified when such jurors are related by consanguinity or affinity to any party interested in the result of the case or matter within the sixth degree (third cousin or closer) as computed according to the civil law.  Relationship more remote shall not be a disqualification. O.C.G.A. § 15-12-135.]

Representing the defendant is (defense counsel), from the law firm of (law firm).  Is anyone in the panel related by blood or marriage to (defense counsel)?  Has anyone been represented in any matter by (defense counsel) or his/her firm?  [NOTE: Relationship to attorney is not a disqualification, except where attorney has a contingent fee or other pecuniary interest in the case.]

Do you have any interest in the outcome of this case, or have you formed or expressed any opinion as to the guilt or innocence of the defendant in this case?  [O.C.G.A. § 15-12-134]

Do you have any wish or desire as to which party ought to succeed in this case?  [O.C.G.A. § 15-12-134]

Call attorneys to the bench and confirm with counsel that panel appears statutorily well qualified. Ask any additional special qualifications as advised by counsel.
7.
Voir Dire Examination by the Parties

Inform the panel:

The lawyers for the State and the defendant will now ask you some questions.  They will begin by asking general questions to the panel and then will follow up with individual questions they may have.  Because the State has the burden of proof, it generally goes first in asking questions of potential jurors, then the defendant will have an opportunity to ask questions.

I will now call each of your names, one-at-a-time. When your name is called, please stand and state: (1) your name; (2) address; and (3) occupation (if you are self-employed, please tell what your employment is, and if retired, please tell what your employment was before you retired).  Call empanelled jurors names one at a time.
In all civil cases, the parties have the right to an individual examination of the panel of jurors from which the jury is to be selected, before interposing any challenge. In the examination, the party have the right to inquire of the individual jurors examined touching any matter or thing which would illustrate any interest of the juror in the case, including:

· any opinion as to which party ought to prevail;

· the relationship or acquaintance of the juror with the parties or counsel;

· any fact or circumstance indicating any inclination, leaning, or bias which the juror might have respecting the subject matter of the action or the counsel or parties;

· religious, social, and fraternal connections of the juror.

O.C.G.A. § 15-12-133

Inform the panel:
Ladies and gentlemen, that concludes the questioning process.  At this time, I will confer with counsel and final selection will begin.

8.
Challenges for Cause

Ask attorneys to approach the bench and ask whether there are any challenges for cause.

The state or the accused may make any of the following objections to the juror that the juror:

· is not a citizen, resident in the county
· is under 18 years of age
· is incompetent to serve because of mental illness or mental retardation, or that the juror is intoxicated
· is related within the sixth degree to the party, the prosecutor, the accused, or the victim as to disqualify the juror by law from serving on the jury
· has been convicted of a felony in a federal court or any court of a state of the United States and the juror's civil rights have not been restored
· is unable to communicate in the English language
· expressed an opinion as to which party ought to prevail
· expressed a wish or desire as to which party should succeed
· has an interest in the outcome of the case or is related within the sixth degree to someone having an interest in the case
· served as a juror at the last term of court

· The State court of Fulton County has 6 terms of court each year beginning on the first Monday in January, March, May, July, September, and November.

· has a legal excuse why the individual cannot serve as a juror  [O.C.G.A. § 15-12-1]

· engaged during term of jury duty in work necessary to the public health, safety, or good order or who shows other good cause why he or she should be exempt from jury duty (all excuses shall be deferred to a date and time certain within that term or the next succeeding term);

· full-time student at a college, university, vocational school, or other postsecondary school who, during the period of time the student is enrolled and taking classes or exams;

· primary caregiver having active care and custody of a child six (6) years of age or younger, who executes an affidavit on a form provided by the court stating that such person has no reasonably available alternative child care;

· primary teacher in a home study program as defined in subsection (c) of Code Section 20-2-690 who executes an affidavit on a form provided by the court stating that such person has no reasonably available alternative for the child or children in the home study program;

· primary unpaid caregiver for a person over the age of six (6); who executes an affidavit on a form provided by the court stating that such primary caregiver is responsible for the care of a person with such physical or cognitive limitations that he or she is unable to care for himself or herself and cannot be left unattended and that the primary caregiver has no reasonably available alternative to provide for the care. Any person seeking the exemption shall furnish to the court, in addition to the aforementioned affidavit, a statement of a physician, or other medical provider, supporting the affidavit's statements related to the medical condition of the person with physical or cognitive limitations;

· seventy (70) years of age or older shall be entitled to request the board of jury commissioners to remove such person's name from the jury list of the county. The request shall be made to the board or its clerk in writing and shall be accompanied by an affidavit.

· service member on ordered military duty and the spouse of any such service member upon presentation of either a copy of the official military orders or a written verification signed by the service member's commanding officer of such duty.

· It shall be the duty of the court to hear immediately such evidence as is submitted in relation to the truth of these objections; the juror shall be a competent witness for this purpose. If the judge is satisfied of the truth of any objection, the juror shall be set aside for cause.

O.C.G.A. § 15-12-163

9.
Replace Jurors Excused for Cause

Jurors excused for cause are replaced by tales jurors.

When, from challenge or from any other cause, there is not a sufficient number of persons in attendance to complete a panel of trial jurors, the judge shall draw tales jurors from the jury box of the county.  O.C.G.A. §§ 15-12-124, 15-12-126.

Tales jurors are those not originally called for trial of the case and should be called in numerical order.

Voir dire of tales jurors, after oath.

10.
Peremptory Challenges

For the trial of misdemeanors, the defendant and the State shall each have the right to challenge three (3) jurors peremptorily. If a juror is found competent and is not challenged peremptorily by the State, he shall be put upon the accused. Unless he is challenged peremptorily by the accused, the juror shall be sworn to try the case. The first six (6) jurors remaining shall constitute the jury.

11.
Administer the general oath to jurors.

Call the selected jurors to be seated in the jury box.

Once seated ask, “Counselors, is this your jury? If yes ask, “Is there any reason not to excuse the remaining jurors?” (i.e., Batson problems).
If no issues then, “Thank you, Ladies and Gentlemen.  Even though you were not selected to be a juror in this case, that is not a reflection of your personal qualifications as a juror.  It just means you won’t be serving on this jury.  You may return to the jury assembly room.  [Find out whether jurors may be sent home or back upstairs.]  We all appreciate your service to Fulton County and the State of Georgia today.”
In all criminal cases, the following oath shall be administered to the trial jury:

I need to administer one more oath to you at this time.  Members of the jury, please stand and raise your right hand.

"Do you swear or affirm that you shall well and truly try the issue formed upon this accusation between the State of Georgia and ________________ (name of accused), who is charged with _______________ (here state the crime(s) or offense(s)), and a true verdict give according to the evidence. So help you God."  O.C.G.A. § 15-12-139.

E.
Preliminary Jury Instructions (2 Ga. Jury Instructions Criminal 0.01.00)
Ladies and gentlemen, the defendant in this case has been accused in an accusation of the following criminal acts: (Read accusation)

To this accusation that I have just read to you, the defendant has pled not guilty and denies each and every allegation therein. This is what forms the issue that you have been selected, sworn, and empanelled to try.                

Before we begin the trial, I am going to give you some preliminary instructions on fundamental principles of criminal law. I will also instruct you on the role of the Judge, the jury, and the lawyers and give you an overview of the trial procedure. Many of you may have never served on a jury before. It is therefore necessary that these instructions be given so that you have a general understanding of procedure in a criminal trial, what will be expected of you, and how you are to conduct yourself during the trial.                           

The defendant is charged in the accusation with a crime (crimes) that is a (are) violation(s) of (a) certain law(s) of the State of Georgia. The accusation and plea of not guilty are not evidence of guilt, and you should not consider them as evidence or implication of guilt. This defendant is presumed to be innocent until he/she is proven guilty. The defendant enters upon the trial of the case with a presumption of innocence in his/her favor, and this presumption remains with the defendant until it is overcome by the State with evidence that is sufficient to convince you beyond a reasonable doubt that the defendant is guilty of the crime or crimes charged.                                                                                                             

Under our system, it is my duty as the trial judge to determine the law that applies to this case and to instruct you, the jury, on the specific rules of law that you must apply to the facts in arriving at a verdict. I am giving you some of those instructions now. I will give you more detailed instructions after the evidence has been presented and the lawyers have made their closing arguments. 

During the trial, I may be called upon to rule on motions or objections to evidence. Nothing I say in making these rulings or at any time during the trial is evidence and should not be considered as an indication that I have any leaning in this case whatsoever. My only interest in this case is to see that it is fairly tried according to the laws and the constitution of the State of Georgia and the Constitution of the United States. 

The lawyers serve as advocates for their clients and are duty-bound to represent their clients to the best of their ability. The lawyers also serve as officers of this court, and as such are bound to follow applicable laws, trial procedure, and rules of evidence during the trial. If at any time the lawyers believe that any law, procedure, or rule of evidence is being violated, they may make motions regarding the conduct of the trial or objections to the admission of evidence. In making these motions or objections, the lawyers are simply seeking to fulfill their duties to their clients and to the court.
Sometimes, these motions or objections may require the court to consider outside your presence the questions raised, and you will be excused to the jury room. We will try to minimize the number and length of these interruptions and ask for your patience in this regard.                                         

Trial procedure in a criminal trial is generally as follows: first, the attorneys for both sides have the opportunity to make what is called an opening statement. This opening statement is not evidence. What the lawyers say during their opening statements is not evidence but is a preview or an outline of what they expect the evidence to be.

Following the opening statements, the evidence will be presented. Evidence can be in the form of testimony given by witnesses or physical evidence that will be labeled with exhibit numbers for identification.
After the presentation of all of the evidence, the attorneys have the opportunity to make what is called a closing argument, or summation. The goal of a closing argument is to persuade you to decide the case in their favor. Following both sides’ closing arguments, I will charge you on the law that applies to this case. I will then ask you to retire to the jury room to deliberate and reach your verdict.

Ladies and gentlemen, it is important that you pay close attention to the evidence as it is presented during the trial. If at any time you are unable to hear or see any evidence being presented or if you are suffering from any discomfort that diverts your attention, please feel free to inform me, and I will do whatever is necessary to assure that you are able to hear and see the evidence being presented and give it your undivided attention. If you are in need of a recess at any time, please raise your hand and I will recognize you.

It is vitally important that you are as comfortable as possible so that you can focus on the evidence being presented.                      

It is important that you view this evidence with an open mind at all times and reach no final conclusions until the trial is over. Do not jump to conclusions before all of the evidence is presented. Also, remember that during the course of this trial, it would be improper for you to discuss this case with anyone or to allow anyone to discuss the case with you or in your presence or hearing. This applies even to discussions among yourselves in the jury room or elsewhere before actual deliberations begin. So, do not speak with any of the lawyers, witnesses, or parties involve in this case during the course of the trial.
You may take notes, but you are not required to do so. You have been provided with pencils and note pads for your use during the trial. If you decide to take notes, please remember that note taking should not divert you from paying full attention to the evidence and evaluating witness credibility. Your observations of the witnesses during their testimony can be vital to your determination of the believability of their testimony. The notes that you take are for your use only and are not to be shared with anyone until you begin deliberation with your fellow jurors. Notes are not evidence, only memory aids, and should not take precedence over your recollection. It is the duty of each juror to recall the evidence, and while you may consider another juror's notes to refresh your memory, you should rely on your own recollection of the proceedings. Do not be influenced by the notes of other jurors, unless their notes help you in determining your own independent recollection. Notes are not entitled to any greater weight than the recollection or impression of each juror as to what the evidence may have been. After the trial is over, the notes will be collected and destroyed.
I instruct you, ladies and gentlemen, that you must decide this case for yourself solely on the testimony you hear from the witness stand and the exhibits admitted into evidence.  You may not perform any investigation, research or experiment of any kind, including using the internet, on your own, either individually or as a group about this case.  You may not visit any scenes depicted by the evidence. You may not utilize any books or documents not in evidence during your deliberations. You may not read or listen to any accounts of the trial that might appear in the news media.  You may not discuss this case with anyone other than your fellow jurors during deliberations, this includes no Twitter, no email, no Facebook, or MySpace, or Linkedin, or other internet social media site or blogging or texting about this case until after I have released you from your duty as jurors in this case. 
That concludes my preliminary instructions, and we are now ready for the lawyers to give their opening statements.                                       
F.
Witness Sequestration/Counsel Tables

1.
Witness Sequestration

A party may invoke the rule of sequestration.  O.C.G.A. § 24-9-61.  The Court shall give the following instructions:

All witnesses must remain outside the courtroom until called in to testify and must not discuss the case with each other or the parties until the evidence is concluded or you have been excused from further appearance.

2.
Counsel Tables

Generally, anyone a party wishes to sit at the counsel table may do so.  However, when a witness one side wishes to sequester is someone the other side wants to have at their counsel table, the judge must decide the dispute.  The decision is left within the judge’s discretion.  [132 Ga. 537 (1909)]

Generally, the party having the burden of proof should be allowed to occupy the table closest to the jury box.

G.
Opening Statements

Turn to State and say, “Please make your opening statements.”

Opening statements should be confined to matters counsel expects to prove and to matters admissible under the rules of evidence [231 Ga. 39 (1973); 120 Ga. App. 276 (1969)]

When both attorneys have completed their opening statements, turn to State and say, “Call your first witness.”
H.
Following Close of State’s Case
Ask defendant/defense counsel whether defendant will testify 

If defendant elects not to testify, ask on the record:
1.
Do you understand that you have a right to testify, and if you want to testify no one can prevent you from doing so?

2.
Do you understand that you have a right not to testify if you do not want to?  Do you understand that no one can make or compel you to testify?

3.
Do you understand that you decide – not your lawyer – whether you will testify or not?

4.
Do you understand that if you decide not to testify that the Court will instruct the jury that this decision cannot be used against you?

5.
Do you understand that if you decide to testify that you will be asked questions by your lawyer and the Assistant Solicitor-General?

6.
Do you want to testify or not?

7.
I find that the defendant has made his/her decision to testify/not to testify with a complete understanding of his/her rights.
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