IN THE STATE COURT OF DEKALB COUNTY

STATE OF GEORGIA

}

STATE OF GEORGIA,


}

}
CRIMINAL ACTION

v.




}

}
FILE NO.: 05C:68416-3

SUSIE DIANE WHITE,


}


}



Defendant.



}
}
CONDITIONAL RECUSAL ORDER
In accordance with the Commentary on Canon 3(E) of the Georgia Code of Judicial Conduct, which provides that “Judges should disclose on the record information that the court believes the parties or their lawyers might consider relevant to the question of disqualification, even if they believe there is no legal basis for disqualification,” this criminal case involving the Honorable [redacted], and [redacted], comes before the Court sua sponte. [Redacted] is a victim of a property crime in one of the counts and would appear to have a claim for restitution (for slashed tires) upon any conviction in this case.

At a pretrial conference in the case, the Court raised the issue of disqualification based on the offices of prosecution witnesses in this case and received no reaction, other than a proffer of the prosecution’s witness statements for the Court’s consideration. As a separate matter, all parties appeared to indicate a desire for a prompt resolution of this matter.

In this case, the Court does not regard the involvement of [redacted] nor Judge [redacted] as alleged victims in this matter, different than that of other professional acquaintances. Yet, the [redacted]’s employees regularly appear each week before this Court in connection with other criminal cases, and Judge [redacted] is a Judge on the [redacted] Court.

Opinion No. 220 of the Judicial Qualification Commission states that when one of the “parties” holds a judicial office on any other court in the same circuit, the Court should recuse itself. Irrespective of whether a victim in a criminal case who may receive restitution as a result of a sentence in a criminal case is a “party,” should any party be concerned about the appearance of impartiality in this matter, the Court wishes to afford them a timely opportunity to disqualify the Court.
 Such offer should not require any affirmative action by a party objecting, nor should a party objecting bear the onus of requesting recusal. On the other hand, in light of the fact that no one has requested recusal and prompt disposition of this case has been requested, the Court will allow the parties a period of time to waive the right of recusal based on the perception of conflict, as it is likely that obtaining another judge would prolong this case to an unknown extent. Canon 3(F) of the Georgia Code of Judicial Conduct, provides that

Judges disqualified by the terms of Section 3E may disclose on the record the basis of their disqualification and may ask the parties and their lawyers to consider, out of the presence of the judge, whether to waive disqualification. If following disclosure of any basis for disqualification other than personal bias or prejudice concerning a party, the parties and lawyers, without participation by the judge, all agree that the judge should not be disqualified, and the judge is then willing to participate, the judge may participate in the proceeding. The agreement shall be incorporated in the record of the proceeding.

Id. (Remittal of Disqualification). 

ACCORDINGLY, IT IS HEREBY ORDERED that the parties have twenty (20) days from the date of entry of this Order within which to consult and consent by filing a written remittal of disqualification, signed by the Defendant, Defendant’s counsel and the Prosecutor.  Otherwise, the judges of this Court will all stand recused.  Defense counsel shall present a copy of this Order to Defendant in discussing the issue of recusal with her client.

In the event that it is determined that no waiver will be forthcoming, the Prosecutor is designated as the attorney to promptly notify the Judge’s secretary via e-mail ([redacted]), with a copy to Defense counsel, as soon as the lack of waiver is known to him, without informing the Court which person declined to agree to a waiver.

SO ORDERED, this ______ day of ________, 20___.

___________________________________

WAYNE M. PURDOM, JUDGE

STATE COURT OF DEKALB COUNTY

Copy to: 

� Although the Court has no more contact with the [redacted] judges of this circuit than the [redacted] judges of adjoining circuits, the Court is particularly concerned that the Defendant, as a layperson, might perceive a closer relationship.





