IN THE STATE COURT OF HENRY COUNTY

STATE OF GEORGIA
STATE OF GEORGIA


)







)

vs.





)
       CASE NO.: ___________






)

______________________________,
)







)


Defendant.



)

ORDER DENYING DEFENDANT’S MOTION TO DISMISS FOR LACK OF SUBJECT MATTER JURISDICTION

The case comes before the Court on Defendant’s challenges to the Court’s jurisdiction. This case was transferred from the McDonough Municipal Court. In that action, Defendant filed a number of documents, requesting that the Municipal Court establish its jurisdiction over Defendant. After the transfer, Defendant has filed many of the same documents in this Court and, at his initial appearance, stated he was appearing specially solely to challenge the Court’s jurisdiction. The Court will treat these various arguments as a motion to dismiss for lack of subject matter jurisdiction. 


The Court discerns three, interrelated, challenges to jurisdiction: (1) criminal charges cannot lie unless there is harm to person or property, (2) the State cannot require a license for non-commercial travel, (3) this Court’s jurisdiction lacks the power to preside over this action. Each argument fails in light of long standing precedent.

1. The Broad Reading of the Harm Principle is at odds with Georgia law

Defendant states “there must be a live party that has been wronged and if the party cannot make an appearance then there can be no case against me, the man, _______________________________.” This is a very broad reading of John Stuart Mill’s harm principle, which can be summarized as “[t]he only purpose for which power can be rightfully exercised over any member of a civilised community, against his will, is to prevent harm to others.” Shlomit Wallerstein, Criminalising Remote Harm and the Case of Anti-Democratic Activity, 28 Cardozo L. Rev. 2697 (2007) (internal citation omitted). Most proponents of the harm principle, including Mill, believed it covered actions that merely risked harm. Brenner M. Fissell, Abstract Risk and the Politics of the Criminal Law, 51 Am. Crim. L. Rev. 657, n. 10 (2014) (“Most accept that the harm principle includes ‘risk’ of harm.”); James R. Beattie, Jr., Taking Liberalism and Religious Liberty Seriously: Shifting Our Notion of Toleration from Locke to Mill, 43 Cath. Law. 367 (2004) (“Mill wrote that ‘definite damage, or a definite risk of damage’ to another individual provides prima facie justification for government to regulate the action.”) (internal citation omitted). Thus, even under Mill’s reading, traffic laws, such as requiring licenses, would satisfy the harm principle as they target risky behavior. 

More importantly, Georgia criminal law does not require a person or property to be harmed for a criminal conviction. See, e.g., Day v. State, 235 Ga. App. 771, 772 (1998) (affirming convictions for attempted possession of cocaine and driving without a license). And the Georgia Supreme Court has held that requiring a driver’s license for those who drive on public roadways is both constitutional and rationally related to the State’s interest in public safety. Castillo-Solis v. State, 292 Ga. 755, 762 (2013) (“[T]o the consternation of generations of American teenagers, there is no fundamental right to a driver's license […]It is indisputable that requiring drivers to have a properly issued license to drive on Georgia's roads rationally advances the State's legitimate interest in protecting the safety of the traveling public.”). Accordingly, Defendant’s first challenge, that he cannot be convicted of a crime because there was no harm to a person or property, fails.
2. Constitutional right to travel does not include right to dive a car without a license


Next, and related to the first challenge, Defendant argues “traveling upon the streets, highways, and byways in Georgia by this man is an unalienable right. Being this, private and personal travel is not subject to regulation or legislation by the State’s legislative body.” Here, again, Defendant takes a broad reading: the right to travel necessarily includes the right to drive without a license. This would be new law at odds with decades of precedent.

Of course, citizens have a fundamental right to interstate travel. Saenz v. Roe, 526 U.S. 489, 500 (1999) (“The ‘right to travel’ discussed in our cases embraces at least three different components. It protects the right of a citizen of one State to enter and to leave another State, the right to be treated as a welcome visitor rather than an unfriendly alien when temporarily present in the second State, and, for those travelers who elect to become permanent residents, the right to be treated like other citizens of that State.”). The source, and resulting contours, of this right are murky. Lutz v. City of York, Pa., 899 F.2d 255, 260–61 (3d Cir. 1990) (“Various Justices at various times have suggested no fewer than seven different sources: the Article IV Privileges and Immunities Clause, the Fourteenth Amendment Privileges and Immunities Clause, a conception of national citizenship said to be implicit in ‘the structural logic of the Constitution itself,’ the Commerce Clause, the Equal Protection Clause, and each of the Due Process Clauses. Needless to say, these various provisions serve quite different purposes, and quite different doctrines have developed around each. Thus, the right to travel could have dramatically different scope and coverage depending on the constitutional provision from which it is derived, and the Court recently has provided precious little guidance on which of them presently give rise to a right to travel, and the respective scopes of each.”).


Consequently, determining the existence and scope of the corollary right to intrastate travel is difficult. Kathryn E. Wilhelm, Freedom of Movement at A Standstill? Toward the Establishment of A Fundamental Right to Intrastate Travel, 90 B.U. L. Rev. 2461, 2470 (2010). Recently, though, state supreme courts have recognized the right to intrastate travel, particularly when considering challenges to juvenile curfews, job residency requirements, and child custody disputes. Id., Sections IIIA, IIIE, IIIF. Perhaps, then, Georgia will soon recognize the right to intrastate travel as a fundamental interest, placing it on par with free speech and other foundational rights.

Yet, even those hopeful for recognition of such a right acknowledge most laws and ordinances would be unaffected. Id. at 2493 (“Though [the courts recognizing intrastate travel as a fundamental right] would subject ordinances and statutes restricting free movement to strict scrutiny, many or even most of the laws and regulations would likely survive the heightened level of judicial review.”). Traffic laws, particularly a licensure requirement that each of the fifty states has adopted, seem particularly unlikely to fall. It has been a century since the United States Supreme Court unambiguously left it to the states to regulate their roadways: 

The power of a state to regulate the use of motor vehicles on its highways has been recently considered by this court and broadly sustained. It extends to nonresidents as well as to residents. It includes the right to exact reasonable compensation for special facilities afforded as well as reasonable provisions to insure safety. And it is properly exercised in imposing a license fee graduated according to the horse power of the engine. 

Kane v. New Jersey, 242 U.S. 160, 167 (1916)

This Court has no reason to assume, a century later, with many more traffic fatalities and more roads exclusively for automobiles, that the United States Supreme Court will find that a driver’s license unconstitutionally infringes on a citizen’s right to travel.
 Indeed it has become hornbook knowledge that there is no fundamental right to drive and, consequently, the State is free to impose a licensure condition on driving on public roadways. See 16A C.J.S. Constitutional Law § 796 (“In contrast to the right to travel, the right to drive is not a fundamental constitutional right.”).  

In sum, even if Defendant has identified a fundamental right, he could not show that reasonable regulations would infringe the right. Rights are rarely absolute. The Georgia Supreme Court, for example, has routinely upheld restrictions on speech. E.g., Coffey v. Fayette Cty., 279 Ga. 111, (2005) (“It is well-settled that a county may ‘adopt reasonable restrictions regulating the time, place, or manner of expression.’”) (internal citation omitted). And more germane to Defendant’s challenge: the Georgia Supreme Court found a photo identification requirement on voting, indisputably a fundamental right, to be reasonable. Democratic Party of Georgia, Inc. v. Perdue, 288 Ga. 720, 725 (2011). Accordingly, Defendant’s second challenge also fails as he has no constitutional right to drive a car on the State’s roads and, even if he did, a licensure requirement does not unconstitutionally infringe on the right.

3. This Court has jurisdiction over misdemeanors and the Defendant


Last, Defendant stated that this Court would not have jurisdiction over this case or his person. The Court has jurisdiction to preside over misdemeanors, like driving without a license. O.C.G.A. §§ 15-7-4(a)(1); 40-5-20(a). And the Court choosing to capitalize all letters in the style of the case does not change the subject of the State’s Accusation to a legal fiction. The capitals are solely administrative: it is easier for the Court to have a simple, uniform styling of all cases.

Defendant is not the first person to try to avoid the merits of a legal proceeding by claiming that a court (or private litigant) is addressing a legal fiction rather than actual person. See, e.g., McManus v. Kameen, No. 3:CV-14-469, 2014 WL 1745884, at *4 (M.D. Pa. Apr. 30, 2014) (observing litigants who subscribed to the “redemptionist theory, common among individuals in the sovereign citizen, militia, and tax protestor movements” having several telltale arguments, including viewing all legal action through the prism of some (unproduced) contract between the government and the person as well as frequently invoking the legal fiction argument.). No court has bought this argument. E.g., Id.; Alexeevets v. Bank of N.Y., No. 1:09-CV-3235-RWS, 2010 WL 2773353, at *4 (N.D. Ga. July 13, 2010) (“The Court finds Plaintiff's argument without merit. Not only is it common practice for attorneys in this District, and even this Court, to capitalize the names of all parties in the caption of a filing, this Court does not find that an alleged typography error warrants Plaintiff's requested action. Defendants' Motion should not be stricken on grounds that the use of capital letters allegedly changed Plaintiff's status or suggested that she was a corporation rather than an individual.”). This Court likewise finds that capitalization, or lack thereof, in no way affects whether Defendant is properly identified as the party charged in this prosecution. Defendant's argument to the contrary is utterly unavailing.

In conclusion, the Court has subject matter jurisdiction over this case, and jurisdiction over Defendant. Defendant’s Motion to Dismiss is hereby DENIED.
SO ORDERED this _____ day of June, 2017____.
_________________________________








Judge








State Court of _________ County

� On both the mileage of roads and number of fatalities, see https://www.fhwa.dot.gov/policyinformation/statistics/2007/pdf/fi200.pdf
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