In The State Court Of Cobb County
State Of Georgia
	XXXXXXXXXXXXXXXXXXX,

         Plaintiffs, 

v. 

XXXXXXXXXXXXXXXXXXX, 

         Defendants. 


	)

)

)

)

)

)

)

)

)



	Civil Action File Number:

XXXXXXXXXX


Order

WHEREAS, this matter comes before this Court on the Defendants’  Motion for a Qualified Protective Order and;


This Court has considered the Motion, and the law in Georgia as set forth in the recent case of Baker v. WellStar Health Systems, Inc., 288 Ga. 336, 703 S.E. 2d 601 (2010) and;


This Court finds that Baker does not require that the Court permit unconditional ex parte communications with Plaintiff’s healthcare providers.  This Court retains broad discretion regarding the procedures to be used in discovery.  The Court notes that the referenced healthcare providers may not be fully aware of the contentions of the parties and the strategies of counsel.  In light of this concern, the Court finds that Plaintiff must be given notice of the proposed ex parte interview and given the right to make his or her objections known to the healthcare provider.  The Court further notes that if such an objection causes the healthcare provider to decline to participate in an ex parte interview, the discovery process will nonetheless allow the Defendant to seek information from the healthcare provider by a request for production of documents or deposition. 

IT IS HEREBY ORDERED that Defendants are permitted to engage in ex parte communications with the following healthcare providers of Plaintiff subject to the following conditions:


(1) 
Defendants shall give the health care provider a copy of this Order prior to any interview and shall further give prior written notice to the healthcare provider that the interview has not been requested by the patient Plaintiff, but rather has been requested by the Defendants for purposes of assisting Defendants' counsel in the current litigation;


(2)
The health care providers are not required to consent to the meeting and their decision to participate is on a voluntary basis; 


(3)
The healthcare providers may condition such interview upon the presence of a personal attorney or Plaintiff's attorney;  


(4) 
The healthcare provider may only discuss, provide records, provide information, and render opinions, if any, related to the condition, treatment, diagnosis, prognosis, and medical causation, so long as such discussions are limited to the matters directly related to the medical conditions which Plaintiff has placed at issue in this proceeding, specifically the condition, diagnosis, prognosis, and treatment of the vascular status of Plaintiff's left leg.  Disclosure of medical information not “directly related” to this condition could constitute a violation of HIPAA restrictions.

(5) 
The health care information that is disclosed may not be used for any purpose outside the context of this lawsuit and litigation;


(6)
The health care information that is disclosed may be disclosed only to Defendants' counsel and their employees and agents for litigation purposes only;


(7)
Any health care information that is disclosed in a tangible format must be returned to the health care provider that generated it or destroyed (including all copies made) at the conclusion of the litigation;


(8)
Defendants' counsel is not required to produce any notes they generate from the interviews, as those notes are considered work product;


(9)
If any health care provider provides medical records to Defendants that has not been previously provided to all parties, Defendants shall provide Plaintiff with copies of the records received within ten days of the interview; and


(10)
This Court has taken into consideration the circumstances of the case and determined that defense counsel is required to provide the Plaintiff the opportunity to appear at scheduled interviews with Plaintiff’s treating physicians Defense counsel is required to provide Plaintiff with prior notice of the scheduled interviews no later than thirty days prior to the particular interview.  Such prior notice does not provide the Plaintiff with the right to review defense counsel’s work product.  The prior notice provides Plaintiff with an opportunity to contact the referenced healthcare provider with concerns, including a request that the provider not participate in an ex parte disclosure of information otherwise protected by the Health Insurance Portability and Accountability Act of 1996 [HIPAA].  The healthcare provider may then make the voluntary decision as to whether they will participate in the interview requested by defense counsel.  

Nothing in this Order shall be deemed to relieve any party or attorney of the requirements of the Georgia Civil Practice Act.

SO ORDERED, this ____ day of January, 2012.

____________________________________ 

David P. Darden, Judge
State Court of Cobb County
