IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA


STATE OF GEORGIA,			:
						:
v.						:	ACCUSATION NO.
[bookmark: _GoBack]						:								:
						:	JUDGE SUSAN E. EDLEIN
						:

	JURY CHARGE


Ladies and Gentlemen of the jury, you have heard the evidence in the case of the State of Georgia v. Andrew Bunker, who in this Accusation Number 14-CR-002817 is charged with one count of Driving Under the Influence of Alcohol-Less Safe to Drive and one count of Driving Under the Influence – Per Se Violation and one count of Failure to Maintain Lane, which are misdemeanors in the State of Georgia.  To this accusation, the Defendant came into Court and pled not guilty.  The accusation, together with the Defendant’s plea of not guilty, form the issue you are to determine.  The accusation and the plea of not guilty are not evidence and should not be regarded as evidence by you.
I will now charge you as to the law which you should apply to the facts as you find them to be from the evidence presented.  You should consider these charges along with those I have previously given to you.  You will be given a copy of this charge to have with you in the jury room.
Presumption of Innocence
The Defendant enters upon the trial of this case with a presumption of innocence in his favor, and that presumption remains with him throughout the trial of the case until and unless the State produces evidence in your presence and hearing sufficient to satisfy your minds beyond a reasonable doubt of the Defendant’s guilt of the offense charged. 
	Burden of Proof 
No person shall be convicted of any crime unless and until each element of the crime is proven beyond a reasonable doubt.  Facts and circumstances which merely place upon the Defendant a grave suspicion of the crimes charged, or which merely raise a suspicion, speculation or conjecture of the Defendant’s guilt are not sufficient to convict.
The burden of proof rests upon the state to prove every material allegation of the Accusation and every essential element of the crime charged beyond a reasonable doubt.
There is no burden of proof upon the Defendant whatsoever, and the burden never shifts to the Defendant to prove his innocence.  
The Defendant in a criminal case is under no duty to testify or to present any evidence tending to prove his innocence.  If he elects not to testify, no inference hurtful, harmful or adverse to the Defendant shall be drawn by this Jury, nor shall such fact be held against him in any way whatsoever.  
	Reasonable Doubt
While the law requires the State to prove the Defendant’s guilt to your satisfaction beyond a reasonable doubt, the law does not require the State to prove the Defendant’s guilt to an absolute or mathematical certainty. 
A reasonable doubt means just what it says.  It is a doubt of a fair-minded, impartial juror, honestly seeking the truth.  It is a doubt based upon common sense and reason.  It does not mean a vague or arbitrary doubt, but it is a doubt for which a reason can be given, arising from a consideration of the evidence, a lack of evidence, a conflict in the evidence, or any combination of these. Simply stated, it is the doubt of a reasonable juror.  
If after giving consideration to all the facts and circumstances of this case, your minds are wavering, unsettled or unsatisfied, then that is a doubt of the law, and you should acquit the Defendant.  But, if that doubt does not exist in your minds as to the guilt of the accused, then you would be authorized to convict the Defendant.
	Jury as Trier of Facts
You are the judges of the facts in this case.  The facts you obtain come from the evidence produced to you.  The law you take from the Court as given you in charge by the Court.  Any verdict which you may render in this case should be arrived at from the facts as you find them to be, applying the law as given you in this charge. It should be a verdict that speaks the truth.
	Credibility of Witnesses 
The jury must determine the credibility of the witnesses. In deciding this, you may consider all of the facts and circumstances of the case, including the witnesses' manner of testifying, their means and opportunity of knowing the facts about which they testify, the nature of the facts about which they testify, the probability or improbability of their testimony, their interest or lack of interest in the outcome of the case, and their personal credibility as you observe it. 
Expert Witness
Testimony has been given in this case by witnesses who in law are termed experts.  Expert witnesses are those who because of their training and experience possess knowledge in a particular field which is not common knowledge or known to the average citizen.  The law permits expert witnesses to give their opinions based upon their training and experience. 
The ultimate weight which is to be given to the testimony of expert witnesses is a question to be determined by you, the Jury.  In other words, the testimony of an expert like that of any witness is to be received by you and given such weight only as you think is properly entitled to receive.  You are not required to accept the testimony of any witnesses, expert or otherwise.

Evidence
The facts of this case are to be determined by you from the evidence.  The evidence consists of the testimony you have heard under oath, and the exhibits which have been admitted and will be with you in the jury room during your deliberations.
Definition of a Crime
 This Defendant is charged with a crime against the laws of this state.  A crime is a violation of a statute of this state in which there is a joint operation of an act, or omission to act, and intention. 
Criminal Intent
I charge you that intent is an essential element of DUI, and must be proven by the State, beyond a reasonable doubt.   Criminal intent does not always equate to mental fault, guilty knowledge, or purposeful violation of the law.  Criminal intent does not always mean an intention to violate the law, but means simply to intend to commit the act which is prohibited by the statute.  To prove driving under the influence the State need not prove the mental intent to commit the crime; but the State must show that the Defendant was under the influence of alcohol to the extent of impairment and the intent to drive while in this condition. 
The Defendant will not be presumed to act with criminal intent, but the trier of the facts, and that is you, members of the jury, may find such intention, or the absence thereof, upon a consideration of words, conduct, demeanor, motive and other circumstances connected with the act for which the accused is being prosecuted.  Intent may be shown in many ways, provided you, the jury, believe that it existed from the proven facts before you.  Intent may be inferred when it is the natural and necessary consequence of the act.  Whether or not you draw such an inference is a matter solely within your discretion.
Driving Under the Influence of Alcohol; Per Se Violation
	It shall be unlawful for any person to drive any moving vehicle while there is an alcohol concentration of 0.08 grams or more in the person’s blood at any time within three hours after driving from alcohol consumed before such driving ended.  “Alcohol concentration” means grams of alcohol per 100 milliliters of blood or grams of alcohol per 210 liters of breath.
	The State need not show impaired driving ability in order to prove a case of driving under the influence with an unlawful alcohol concentration.  
	 Driving Under the Influence of Alcohol - Less Safe to Drive 
A person shall not drive any moving vehicle while under the influence of alcohol  anywhere in this State to the extent that it is less safe for the person to drive.  A driver of a motor vehicle is under the influence of alcohol when the person is affected to the extent that it is less safe for the person to drive than it would be if the person were not affected by alcohol.  By ‘less safe,’ it means to be less efficient, less skillful, less competent, less able, less qualified or less proficient. 
Commission of an unsafe act is not an element of Driving Under the Influence in a Less Safe Manner.  Therefore, it is not required that the state prove that the Defendant committed an unsafe act while he was behind the wheel.  A person who is charged with driving under the influence does not have to be observed actually operating his vehicle in a "less safe" manner.   
To convict under the “less safe driver” statute, the State must prove that the Defendant had impaired driving ability as a result of drinking alcohol.  Impaired driving ability depends solely upon an individual’s response to alcohol.  Because individual responses to alcohol vary, the presence of alcohol in a Defendant’s body, by itself, does not support an inference that the Defendant was an impaired driver. Merely showing that Defendant had been drinking or that there was the smell of alcohol on Defendant’s breath or person, without proof of the manner of driving or the ability to drive, is not sufficient to prove the Defendant was guilty of driving under the influence of alcohol.
It is not necessary for the State to show that the accused was drunk.  It is sufficient that the State shows, beyond a reasonable doubt, that the Defendant was under the influence of alcohol as charged to the extent that it was less safe for him to drive a car than it would have been if he had not consumed the alcohol. 
You may consider anything in the evidence you find relevant in deciding whether Defendant was a less safe driver.  Specifically, as to consumption of alcohol, you may consider, among other factors, the smell or lack of smell of alcoholic beverages on Defendant’s breath and/or person and whether any test indicated the presence of alcohol in Defendant’s system.   You may also consider other relevant factors, including, but not limited to, the results of the field sobriety evaluations, the actual manner of driving the motor vehicle; the Defendant’s control of his mental and/or physical abilities; the physical appearance of Defendant and his demeanor. 
A witness, who satisfactorily shows that he had the opportunity to observe and did observe the Defendant, may testify and render an opinion as to whether the Defendant was under the influence of alcohol, and whether, because of the intoxication, the Defendant was a less safe driver.  
While a witness may give an opinion as to whether a person was under the influence of alcohol to the extent that it was less safe for him to drive, that opinion must be supported by a sufficient evidentiary foundation.  Even if supported by a sufficient evidentiary foundation, that opinion does not establish any fact as a matter of law and you the jury are not bound by that opinion.
Field Sobriety Evaluations
In determining whether the Defendant had been drinking or was a less safe driver, you may consider the results of any field sobriety evaluations conducted in this case.  Participation in field sobriety evaluations is entirely voluntary; a person has the right to decline to participate in field sobriety evaluations. 
Field sobriety evaluations include the horizontal gaze nystagmus, or HGN test.  The HGN test is based on the medically accepted principle that nystagmus can be caused by the ingestion of alcohol. The HGN test is admissible as a basis upon which an officer can determine that a driver was impaired by alcohol.  Other field sobriety evaluations such as the one-leg stand and walk-and-turn test are not scientific tests, but are simply common-sense evaluations of a subject’s balance and motor skills.
What inferences you draw from the performance of the HGN test or other field sobriety evaluations is entirely within your discretion.  
The results of field sobriety evaluations, in conjunction with other factors including the physical appearance of the driver, the presence of the odor of alcohol, and any inculpatory statements made by the driver, may form an appropriate basis for an evaluation by an officer, and ultimately a jury, as to whether a driver was impaired by alcohol to the extent that it was less safe for him to drive.  
Georgia Implied Consent Law
            A person who operates a motor vehicle upon the highways or elsewhere throughout this State shall be deemed to have given consent to a chemical test or tests of his blood, breath, urine, or other bodily substances for the purpose of determining the presence of alcohol. The test shall be administered at the request of a law enforcement officer having reasonable grounds to believe that the person has been driving a moving motor vehicle while under the influence of alcohol. 
The law authorizes the law enforcement officer to designate the appropriate chemical test to be administered ‑ breath, blood, urine, or other bodily substance ‑ for the detection of the source of impairment as suspected by the officer. 
Strict Liability Offense
Violation of the Georgia statute regarding moving traffic violations such as failure to maintain lane are considered to be a strict criminal liability offenses. With respect to strict criminal liability statutes, although it must be shown that the Defendant intended to commit the acts or omissions for which he is being held responsible, there is no requirement to prove that the defendant intended to commit the crime itself.  
Failure to Maintain Lane
           A person commits the offense of failure to maintain lane whenever such person fails to operate a vehicle as nearly as practicable entirely within a single lane upon a roadway of this state which is divided into two or more clearly marked lanes for traffic.
	Concluding Comments
Your verdict should be a true verdict based upon your opinion of the evidence according to the law given you in this charge. 
In deciding the facts of this case you must not be swayed by bias, prejudice or sympathy in favor of any party.  Our system of law does not permit jurors to be governed by prejudice or sympathy or public opinion.  Both the parties and the public expect that you will carefully and impartially consider all the evidence in the case, follow the law as stated by the court, and reach a just verdict regardless of the consequences.
All persons stand equal before the law.  In a court of justice all persons are to be dealt with as equals.  
You may use your common sense and common knowledge in arriving at your verdict.  You are not required to put aside these elements of your reasoning ability during your deliberations.  You are also permitted to draw, from the facts which you find have been proven, any reasonable inferences as seem justified in the light of your common experience.
You are only concerned about the guilt or innocence of the Defendant; you are not to concern yourself with anything concerning punishment or sentencing. 
Form of Verdict
If after considering the testimony and evidence presented to you, together with the charge of the Court, you should find and believe beyond a reasonable doubt that the defendant in Fulton County Georgia did on or about May 5, 2012 commit the offense of Driving Under the Influence of Alcohol – Per Se Violation, Driving Under the Influence of Alcohol – Less Safe, or Failure to Maintain Lane as alleged in the accusation, you would be authorized to find the Defendant guilty.  In that event, the form of your verdict would be “We, the Jury, find the Defendant guilty” of the particular count.
If you do not believe that the Defendant is guilty (of any of these offenses), or if you have any reasonable doubt as to the Defendant’s guilt, then it would be your duty to acquit the Defendant, in which event the form of your verdict would be, “We, the Jury, find the Defendant not guilty” of the particular count.
The verdict form should be self-explanatory.
Verdict in Writing
Now, whatever your verdict in the case, it must be unanimous, that is agreed to by all of you.  It must be in writing, dated, signed by the one of you jurors whom you select as your foreperson and it must be returned and published here in court.
	Court Has No Interest In Case
By no ruling or comment that I have made during the progress of the trial has the court intended to express any opinion upon the facts of this case, upon the credibility of the witnesses, upon the evidence, or upon the guilt or innocence of the defendant.Top of Form
The court’s interest in this matter is that the case be fairly presented according to law, and that you, as honest, conscientious, impartial jurors, consider the case as the court has instructed you and return a verdict that speaks the truth as you find the truth of the case to be.
	Final Instructions
One of your first duties in the jury room will be to select one of you to act as foreperson, to preside over your deliberations and to sign the verdict to which all of you freely and voluntarily agree.
You should start your deliberations with an open mind.  Consult with one another and consider each other’s view.  Each of you decide this case for yourself, but you should do so only after a discussion and consideration of the case with the other jurors.  Do not hesitate to change an  opinion if convinced that it is wrong.  However, you should never surrender honest convictions or  opinions in order to be congenial or to reach a verdict solely because of the opinions of other jurors.
You may now go to the jury room, but please do not begin deliberations until you receive the verdict form and exhibits, which I will send in shortly.  You may then begin your deliberations. If you have any questions during your deliberations, please write them out and given them to the Deputy. If you wish to take a break during your deliberations, you may do so at any time.  Please understand that you may deliberate only when all of you are together as a group in the jury room.	
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