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STATE OF GEORGIA

	
Plaintiffs,
	)
)
)
	

	
v.
	)
)
	CIVIL ACTION FILE 
NO. 

	
,

Defendants.
	)
)
)
)
)
)
	



ORDER GRANTING PLAINTIFFS’ MOTION TO DISMISS CAROL HORNE AND DENYING DEFENDANT GAYNEL POLITE AND DENISE ROBERTS’ MOTION TO DISMISS

	 This case is before the Court on Plaintiffs’ Voluntary Dismissal of Named Representative and Defendants Gaynel Polite and Denise Roberts’ Motion to Dismiss (Motion).  Having reviewed and considered Plaintiffs’ Voluntary Dismissal and Defendants’ Motion to Dismiss, all pleadings, the evidence of record, and the applicable case law, this Court finds as follows:
BACKGROUND AND PROCEDURAL HISTORY
 Plaintiffs Krystal Boyd and Samantha Brown filed their Verified Complaint against Defendants Polite, Roberts, and Carol Horne, as the Personal Representative of the Estate of Iris James. Plaintiffs’ case arises out of an agreement between the parties to manage Plaintiffs’ property.  For purposes of the Motion to Dismiss, the Court will rely on the allegations contained in the Verified Complaint. On or about November 2012, Plaintiffs and Defendants entered into an oral agreement for Defendants to manage Plaintiffs’ property located at 9528 Margaret Lane, Jonesboro, GA 30236 (Property).  Compl. ¶ 7.  Defendants were to collect the tenant’s rental payments and account for and remit those payments to Plaintiffs. Id. ¶ 8.  Beginning in November 2012, Mr. Larrlidean Lindsey has rented the Property and paid Defendants $900.00 per month.  Id. ¶ 10. Despite Plaintiffs’ demands for an accounting of the rental payments remitted, Plaintiffs allege Defendants owe them $82,800.00.  Id. ¶¶ 10-13. 
Plaintiffs allege claims for: (1) Breach of Contract; (2) Conversion; (3) Breach of Fiduciary Duty; (4) Punitive Damages; and (5) Attorney’s Fees Pursuant to O.C.G.A. § 13-1-11.  Plaintiffs filed Affidavits of Service of Defendants on February 9, 2021. Plaintiffs filed their Amended Complaint on February 26, 2021 substituting Gloria Johnston for Carol Horne as the Personal Representative of the Estate of Iris James.  Carol Horne filed her answer on March 3, 2021; the next day, Plaintiffs moved to dismiss Carol Horne. 
Defendants Polite and Roberts filed their Answer on March 3, 2021 and their Motion to Dismiss and for Attorneys Fees and Costs on March 5, 2021. They argue the claims against them should be dismissed pursuant to O.C.G.A. § 9-11-12(b)(6) and (7) because the claims are unsupported and lack substantial justification and Plaintiffs’ failed to join an indispensable party under O.C.G.A. § 9-11-19. 
ANALYSIS
The standard of review in considering a motion to dismiss: 
[T]he well-established test that must be satisfied before a motion to dismiss can be granted is a demanding one:

A motion to dismiss for failure to state a claim upon which relief may be granted should not be sustained unless (1) the allegations of the complaint disclose with certainty that the claimant would not be entitled to relief under any state of provable facts asserted in support thereof; and (2) the movant establishes that the claimant could not possibly introduce evidence within the framework of the complaint sufficient to warrant a grant of the relief sought. 

In reviewing such a motion, any doubts regarding the complaint must be construed in favor of the plaintiff. 
Norman v. Xytex Corp., 310 Ga. 127, 130-31, 848 S.E.2d 835 (2020) (citations and punctuation omitted); Georgiacarry.org v. Atlanta Botanical Garden, Inc., 299 Ga. 26, 28, 785 S.E.2d 874 (2016). 
The Georgia Civil Practice Act requires only notice pleading and, under the Act, pleadings are to be construed liberally and reasonably to achieve substantial justice consistent with the statutory requirement of the Act.  Pleadings serve only the purpose of giving notice to the opposing party of the general nature of the contentions of the pleader, and thus general allegations are sufficient to support a plaintiff’s claim for relief.  
Wright v. Waterberg Big Game Hunting Lodge Otjaheqita (Pty), Ltd., 330 Ga. App. 508, 510 (2014), quoting Racette v. Bank of America, 381 Ga. App. 161, 180 (4) (2012). 
[T]he objective of the Civil Practice Act is to avoid technicalities and to require only a short and plain statement of the claim that will give the defendant fair notice of what the claim is and a general indication of the type of litigation involved; the discovery process bears the burden of filling in details.
Depository Trust & Clearing Corp. v. Jones, 348 Ga. App. 474, 477, 823 S.E.2d 558 (2019) (emphasis in original; citations omitted).  
At this stage of litigation and within the framework of Plaintiffs’ Verified Complaint and resolving all doubts in Plaintiffs’ Complaint in their favor, the Court finds the allegations contained in the Verified Complaint state claims against Defendants Polite and Roberts.  Plaintiffs could introduce evidence within the framework of the Complaint sufficient to establish their claims. Numerous factual issues have not been fully developed yet, making a consideration of the issues premature at this stage of the litigation; discovery is ongoing. Depository Trust, supra.
 In addition, the issues raised in their Motion involve consideration of facts outside of the four-corners of the pleadings. Accordingly,
IT IS HEREBY ORDERED that Defendants Gaynel Polite and Denise Roberts’s Motion to Dismiss is DENIED.  Polite and Roberts’ request for their attorney’s fees is DENIED.[footnoteRef:1]  [1:  Defendants’ Motion is entitled Motion to Dismiss and for Attorney’s Fees and Costs; however, other than the self-styled Motion, the request for attorney’s fees does not appear within the Motion. For this Motion, the Court construes the request to be made pursuant to O.C.G.A. § 9-15-14. Having reviewed Plaintiffs’ Motion, the factual record, and applicable law, and being familiar with the legal and factual bases for the Motion to Dismiss, the Court concludes that Defendants are not entitled to an award of attorney’s fees and litigation expenses.  The Court does not find, pursuant to O.C.G.A. § 9-15-14 (a), that Plaintiffs’ claims and positions asserted against Polite and Roberts presented “such a complete absence of any justiciable issue of law or fact that it could not be reasonably believed that a court would accept the asserted claim.”  Nor does the Court find that Plaintiffs claims “lacked substantial justification,” within the meaning of § 9-15-14 (b).  ] 

On February 26, 2021, Plaintiffs filed their Amended Complaint seeking to substitute Gloria Johnston as the Personal Representative of the Estate of Iris James in place of Carol Horne.  On March 3, 2021, Plaintiffs filed their Voluntary Dismissal of Carol Horne as the Personal Representative of the Estate of Iris James. No responses have been filed to the Voluntary Dismissal.  Accordingly, and for other good cause shown, 
IT IS HEREBY ORDERED that Carol Horne, as Personal Representative of the Estate of Iris James is dismissed.  Plaintiffs are granted leave to file their Amended Complaint naming Gloria Johnston as the Personal Representative for the Estate of Iris James. O.C.G.A. § 9-11-21; Dean v. Hunt, 273 Ga. App. 552, 553, 615 S.E.2d 620, 622 (2005) (citing Aircraft Radio Systems v. Von Schlegell, 168 Ga. App. 109, 111, 308 S.E.2d 322 (1983)).
IT IS FURTHER ORDERED that Plaintiffs serve a copy of the Amended Complaint on the parties as required by Georgia law.[footnoteRef:2]  [2:  The docket reflects Gloria Johnston was served with the Summons and Amended Complaint on March 26, 2021 and the Affidavit of Service filed on April 15, 2021.  Johnston filed her Answer and Affirmative Defenses on April 22, 2021. ] 

This 19th day of August, 2021.
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Susan E. Edlein
Chief Judge, State Court of Fulton County 
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