STIPULATED PROBATION MODIFICATION/REVOCATION CHECKLIST


Revised 01/17/2010

CALL OF CASE:  [insert style of case]

IMPORTANT:  GREET THE DEFENDANT BY NAME
 AND, IF NOT DONE SOONER, DEFENSE COUNSEL AND PROSECUTOR.  [Usually best to use “Good morning or afternoon, Mr./Ms.                     ,” rather than “How are you doing, Mr./Ms.                         ?”]
COUNSEL STATE (A) FACTUAL BASIS OF PROBATION REVOCATION/MODIFICATION AND (B) SENTENCE RECOMMENDATION. 

(? 
[ASK SHERIFF, OTHER INVESTIGATING OFFICER, AND/OR ALLEGED VICTIM, IF APPROPRIATE, WHETHER THEY AGREE WITH SENTENCE RECOMMENDATION?]

SWEAR IN DEFENDANT
[INQUIRY TO DEFENDANT]

J:

(1) 
What is your full name?  [If needed:] How do you SPELL it?

J:

(2)  
Do you understand that this is a probation revocation proceeding?  [Optional:  Are you willing to agree that your probation be revoked/modified and that you receive the sentence that the prosecutor just recommended?]  Do you understand the sentence recommendation that the Assistant District Attorney has just stated to the Court?  Do you agree to this sentence recommendation?  Before the court can accept your agreement with the State, however, I must decide if you are giving up [waiving] your formal probation revocation/modification hearing knowingly, intelligently, and voluntarily, that is, whether you know and understand what you are doing and are doing it of your own free will.  Therefore the attorneys/prosecutor will help me to ask you some questions to determine this.  If you do not understand the questions or words, or want a further explanation, please be sure to let me know so I can explain.

J:

(3) 
IF DEFENDANT WITHOUT COUNSEL:

(a)  
Do you have an attorney representing you in this case?

(b) 
Do you understand that you have a right to have an attorney represent you, and, if you cannot afford to hire an attorney, you will be appointed an attorney who is paid by the public?

(c) 
Do you understand that an attorney
(A) is trained to understand court procedure and proceedings, and

(B) knows (1) how to conduct trials, (2) how the law applies to the facts of your case including possible defenses to the charges, (3) how to protect your rights and liberties that may be affected by the court proceedings, (4) how to most favorably present your case to the court, (5) all of which you may not know?

(d) 
Do you now understand your right to be represented by an attorney and the danger of proceeding without an attorney?

(e) 
Do you still wish to continue with this probation revocation/modification without an attorney representing you?

S:

(4) 
Are you now under the influence of any alcohol, drugs, narcotics or other medications?
  [If so, again find out what and assess competency.  If legal, prescription drugs used:  (a) Are you now clear headed?  (b) Are you in control of your thoughts?]

J:

(5) 
Do you understand that the Court does not have to accept the sentence recommendation made by the prosecuting attorney and agreed to by you [and your defense counsel]?
 [Optional: On the other hand, if I do not, you can withdraw your agreement as to the violation of your probation and still have a formal probation revocation hearing.  In other words, I cannot, without warning, give you a different sentence.  Do you understand?]

J:

(6) 
Other than/besides the sentence recommendation, has anyone promised you anything to get you to agree to this probation revocation/modification?

J:

(7) 
Was any force or threats used to get you to agree to this probation revocation/modification?

S:

(8) 
You are advised that your current sentence(s) expires on ____________.

D:

(9) 
Do you understand that, instead of agreeing to your probation being revoked/modified as you are doing now, that you have the right to demand a formal hearing before the Court in which the State of Georgia must prove that you have violated the terms and conditions of your probation by a preponderance of the evidence, which means more likely than not?

D:

(10) 
If you demand such a formal probation revocation hearing, the Constitution guarantees you, among other possible rights, the following:
(a) 
the right to confront and question the witnesses against you;


(b) 
the right to subpoena any witnesses and evidence in your favor and to question these witnesses and offer this evidence at the hearing;

(c)
the right to the assistance of a lawyer during the hearing;

(d) 
the right to testify yourself; and

(e) 
the right not to incriminate yourself.  You may testify or not, and you personally would decide if you testified or not.  If you do not testify, which is your right under the Constitution, then the Court can not use that decision against you in any way.
Do you understand that you are agreeing to give up this formal hearing and all these rights?

S:

(11) 
Is the sentence recommendation that you just heard the State make the same one you agreed to before this proceeding began?

J:

(12) 
Do you freely and voluntarily admit the facts about how you violated the terms and conditions of your probation as described by the prosecuting attorney?  [OR: Do you freely and voluntarily stipulate or agree that the State could prove, more likely than not, the facts showing you violated the terms and conditions of your probation as described by the prosecuting attorney?]
J:

(13)
(A) 
IF DEFENDANT WITHOUT COUNSEL, skip to (14) below.

(B) 
IF DEFENDANT HAS COUNSEL,
 use the following:

(a) 
You are represented by your attorney Mr./Ms. _____________, who is here with you?

(b) 
Are you satisfied with how your attorney Mr./Ms. _______________ has represented you in this matter?

J:

(14) 
Is there anything further you would like to say for yourself before I rule on whether I will accept the sentence recommendation?

J:

(15) 
INQUIRY TO DEFENSE COUNSEL:

(A)
Is the sentence recommendation the Asst. D. A. stated the same one to which you and your client agreed?

(B) 
Is there anything further you would like to say for the defendant before I rule on whether I will accept the sentence recommendation?

J:

(16) 
IF YOU DID NOT DO IT EARLIER, ASK SHERIFF, OTHER INVESTIGATING OFFICER, AND/OR ALLEGED VICTIM, IF APPROPRIATE, WHETHER HE/SHE AGREES WITH SENTENCE RECOMMENDATION.

J:

(17) 
BEFORE ACCEPTING RECOMMENDED SENTENCE, particularly in FIRST OFFENDER REVOCATIONS, consider aggravating and mitigating factors and review our Addendum A, Statutory Sentencing And Parole Requirements And Parole Board Guidelines, and/or Ga. Crim. Trial Prac. (2009-10 ed.), Chapter 26, Sentencing, and Appendix B, Recidivist Punishment Under OCGA § 17‑107, if any possibly applicable.
J:

(18)
(a) PROCEDURE IF STIPULATION ACCEPTED BY COURT:

  
The Court finds that you                            have decided knowingly, intelligently, and voluntarily to give up your right to a formal probation revocation/modification hearing.  The Court accepts the stipulation or agreement of the parties and finds that there is a factual basis for the revocation/modification.  Therefore, the Court sentences you [according to the joint sentence recommendation made by the State and your counsel and you] as follows:_______________.

[If FIRST OFFENDER ADJUDICATED GUILTY AND RESENTENCED, SEE BELOW.
]

J:


(b) PROCEDURE IF STIPULATION IS NOT ACCEPTED BY THE COURT:

I am required by law
 to inform you that (a) the Court is not bound by any plea agreement; (b) the Court intends to reject the plea agreement presently before it;  (c) the disposition of the present case may be less favorable to you than that contemplated by the plea agreement; and (d) you may now withdraw your  stipulation as to the violation of your probation as a matter of right.  But, if you do not now withdraw your stipulation, the Court will pronounce sentence and you will be bound by it.

Do you withdraw your stipulation as to the violation of your probation?  I sentence you as follows:                      .  [See footnote 11 if First Offender Sentence is revoked.]

J:

(19) 
[OPTIONAL] IF DEFENDANT SENTENCED TO CONFINEMENT, STATE THE FOLLOWING ABOUT ESCAPE:

You have been convicted and sentenced to confinement, and if you now intentionally escape from lawful custody or from any place of lawful confinement, you may be found guilty of the new charge of ESCAPE, which is punishable by imprisonment for one to ten years; however, if you escape while armed with a dangerous weapon you may be punished by imprisonment from one to 20 years.

J:

(20) 
IF FIRST OFFENDER REVOCATION RESULTS IN ADJUDICATION OF GUILT AND RESENTENCING TO 12 YEARS OR LONGER:  
SENTENCE REVIEW PANEL UNDER CODE § 17-10-6  REPEALED by Ga. Laws 2007, Act 327, § 2, eff. July 1, 2007.

J:

(21)
IF FIRST OFFENDER REVOCATION RESULTS IN ADJUDICATION OF GUILT AND RESENTENCING, GIVE HABEAS CORPUS S. O. L. ADVISEMENT:

  
In a felony, usually you have a period of four years (one year for misdemeanors; 180 days in the case of a traffic misdemeanor
) from the date that your sentence in this Court becomes final to file a habeas corpus petition.  I am handing a document to you now that contains the code subsection that provides the  detailed law as to when you must file this petition [ IF the sentence has PROBATION, ADD:] and, covers the 4th Amendment Waiver, which, we previously discussed, is a condition of your probation.

[PLEASE NOTE:  The checklist above probably provides more protection to a defendant in a probation revocation hearing than is required by Morrissey v. Brewer, 408 U.S. 471 (92 S. Ct. 2593, 33 L. Ed. 2d 484) (1972) (parole revocation); Gagnon v. Scarpelli, 411 U.S. 778 (93 S. Ct. 1756, 36 L. Ed. 2d 656) (1973) (applying Morrissey due process requirements to probation revocations and discussing when appointed counsel required in these hearings); Hughes v. Hinks, 249 Ga. 416 (291 S.E.2d 545) (1982); Smith v. State, 171 Ga. App. 279 (319 S.E.2d 113) (1984); State v. Brinson, 248 Ga. 380 (283 S.E.2d 463) (1981).  However, this judge believes that the above procedure gives the proceeding a safety margin hopefully to insure its validity.  See also Ga. Crim. Trial Prac. (2009-10 ed.), Chapter 30, Probation Revocation.

However, it should be noted that Meadows v. Settles, 274 Ga. 858 (2) (3) (561 S.E.2d 105) (2002), held that although “there is no constitutional requirement that a court engage in the Boykin voluntariness colloquy before accepting a probationer’s admission of probation violations[,] . . . ‘the loss of liberty entailed [by a probation revocation proceeding] is a serious deprivation requiring that the [probationer] be accorded due process.’  [Since] [f]undamental fairness is ‘the touchstone of due process,’ . . . a reviewing court is also authorized to reverse a probation revocation for fundamental unfairness . . . [and] where a probationer carries the burden of adducing independent evidence that reflects that his or her admission of probation violations was not knowing and voluntary, a reviewing court may determine whether fundamental fairness requires the reversal of the probation revocation.]
C:\WpDocs\FORMS\FORMS 2009 01\Plea Outlines\Stip Probation Revocation Checklist Oki B4350 JLP 2010 01 17 ver 1.wpd
Copyright © 2010 John Lee Parrott

No distribution or usage is authorized except by the expressed permission of Judge John Lee Parrott.
Following former Law Clerks assisted in revisions:   Brent Cochran major revision 4-5/2003;  Jeremy Attaway 4/2004 and 1/2005; Jehan Y. El-Jourbagy 10-12/2005, 07/2006; Lauren Love 01/2007; M. Brian Magee 01/2008; Adam Nagel 01/2009.
�Although not a guilty plea, Judge should probably observe USCR 33.5, Responsibilities of the Trial Judge, especially (A):  “The trial judge should not participate in plea discussions.”  Please see note at the end of this checklist on how this checklist comports with the legal requirements of a probation revocation.    


�This simple courtesy as well as showing Defendants respect as much as possible treats them with dignity and usually results in a more efficient and pleasant proceeding.


�USCR 33.2, Aid of Counsel–Time for Deliberation.


�See Clarke v. Zant, 247 Ga. 194, 197 (275 S.E.2d 49) (1981) (choice to proceed pro se should only be made after defendant is made aware of right to counsel and dangers of proceeding without one); Turner v. State, 162 Ga. App. 806(1) (293 S.E.2d 67) (1982); Lamar v. State, 278 Ga. 150, 152 (1) (598 S.E.2d 488) (2004). Harris v. State, 269 Ga. 731, 733(2) (505 S.E.2d 467) (1998).


�Ga. Const. of 1983, art. I, § I, par. XII; see generally Faretta v. California, 422 U.S. 806 (95 S. Ct. 2525) (1975) (articulating an unequivocal right to represent self and waive counsel under state and federal constitutions).


�The defendant must be (1) aware of the charge, (2) aware of its consequences, and (3) able to communicate with his lawyer. Allanson v. State, 158 Ga. App. 77 (2) (279 S.E.2d 316) (1981).


OCGA § 17-7-130. Proceedings upon plea of mental incompetency to stand trial.  “The competency standard for pleading guilty or waiving the right to counsel is the same as the competency standard for standing trial: whether the defendant has ‘sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding’ and a ‘rational as well as factual understanding of the proceedings against him.’”  Godinez v. Moran, 509 U.S. 389 (113 S. Ct. 2680, 125 L. Ed. 2d 321) (1993).  In other words, does the defendant have “sufficient ability [1] to consult with and assist his lawyer, and [2] to understand the charges against him and the consequences of his [guilty] plea.”  White v. State, 278 Ga. 355, 356-57 (602 S.E.2d 594) (2004).


 “[A] mentally ill person can be competent to plead guilty, as the standard of competency for pleading guilty is the same as the competency standard for standing trial. Godinez v. Moran, 509 U.S. 389 (II) (A) (113 S. Ct. 2680, 125 L. Ed. 2d 321) (1993).”  Morrow v. State, 266 Ga. 3 (463 S.E.2d 472) (1995), cert. denied 517 U.S. 1171 (134 L. Ed. 2d 674, 116 S. Ct. 1576) (1996).


�USCR 33.7, Determining Voluntariness of Plea, indicates that the judge must make clear that the prosecutor’s recommendation is not binding on the judge.


�Id.  The rule also requires that a judge determine if any promises, force, or threats were made.


�Id.


�USCR 33.2, Aid of Defense Counsel–Time for Deliberation.


�If First Offender adjudicated guilty and resentenced, the defendant must be informed in the original sentencing order that he will receive credit for time served on probation against any new sentence. When a first offender probationer is resentenced to a sentence greater than that imposed at the entry of the plea, the new sentencing order should specify that the defendant has received credit for time served on probation, which has been applied toward the new sentence.  Roland v. Meadows, 273 Ga. 857 (1) (548 S.E.2d 289) (2001).  First Offender Act applies to both felonies and misdemeanors; First Offender status is a one-time option and not available to anyone with a prior felony conviction.  Stafford v. State, 251 Ga. App. 203, 204-05 (554 S.E.2d 219) (2001). It applies to both pleas of guilty and nolo contendere.  OCGA § 42�8�60, first offender.  Also see OCGA § 16�13�2(a), similar conditional discharge for possession of controlled substances as first offense.  However, appellate decisions may be beginning to distinguish differences between the two sentencing schemes:  “But for all its similarities, Drug Court participation is not First Offender participation. . . . If time spent in Drug Court rehabilitation equals time spent serving a sentence, the choice between Drug Court and traditional sentencing is meaningless. Stinson v. State, 279 Ga. App. 107, 111 (630 S.E.2d 553) (2006) (holding defendant originally sentenced under OCGA § 16-13-2(a) is not entitled to credit for time served).


�Alternatively, the Court can, as I usually do, simply reject the sentence recommendation with the understanding the Defendant will still have a formal probation revocation hearing.


�USCR 33.10, Stating Intention to Reject the Plea Agreement.


�  Under OCGA § 16-10-52, McRae v. State, 116 Ga. App. 407 (3) (157 S.E.2d 646) (1967), and Peppers v. Balkcom, 218 Ga. 749, 751 (130 S.E.2d 709) (1963), it is not necessary to advise the defendant on escape.  Compare Kreps v. Gray, 234 Ga. 745, 748 (218 S.E.2d 1) (1975), which stated in dicta that such was a requirement under former law.  This advisement still may be a practical aid to discourage an attempt at escape.


�See OCGA § 9�14�42 (c) and (d).


�OCGA 9�14�42(c) states, “Any action brought pursuant to this article shall be filed within one year in the case of a misdemeanor, except as otherwise provided in Code Section 40�13�33 . . . .”  OCGA § 40�13�33 provides that in the case of misdemeanor traffic offenses, a defendant has 180 days to make any challenges, including a challenge for habeas corpus relief.  The code section “limits such attacks to within the first 180 days after the conviction has been finally adjudicated, even if a habeas petition could be brought and would be successful.” Earp v. Brown, 260 Ga. 215, 216 (2) (a) (391 SE2d 396) (1990); see generally Earp v. Boylan, 260 Ga. 112 (390 S.E.2d 577) (1990).
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