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..researching nationwide bail practices,
interviewing interested stakeholders in
Georgia, and producing a report on the
Committee's findings to be shared with
the Judicial Council, and the Council on
Criminal Justice Reform.
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- Dataont
Detention

Georgia has no actionable data to show:

* Number of misdemeanants without other holds;
» Number held on FTA bench warrants.

All we were able to obtain were a few one-day snapshots
of 3 counties’ jail population.

* We lack the basis to make cost-benefit analysis of the
effects of lessening pretrial detention in either
misdemeanors or felonies.




* Over 12 million arrests each year

* In 2011, 69.2% of all persons arrested were white, 28.4%
were black, and the remaining 2.4% were of other races.

* The cost for pretrial detention is ALL local

> On average, 60% of jail inmates are pretrial

National Reforms

* Requiring mandatory release on personal recognizance or unsecured bond, or a
presumption of releasea on personal recognizance or unsecured bond, in certain
low- or moderate-risk cases.

* Monetary conditions are either eliminated or viewed as a last resort, to be
imposed only if necessary to ensure future court appearances,

+ If monetary conditions are imposed, individualized review is reguired,

* Providing by statute for a specific list of non-monetary conditions that may be
imposed in lieu of money bait,
+ If any conditions are imposed, mandating use of the least restrictive conditicns

or combination of conditions to ensure public safety and future court
appearances.

+ If conditions are imposed, creating a procedure for timely review.

+ Mandating or strongly encouraging the use of locally-validated and empiricaily-
based risk assessment tools,

+ Establishing a right to counsel at bail hearings.
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’/fm&‘f pretrial population in jail

2016

1883 Jaif Population

Jail Population

& Pretrial @ Convicted

t2 Pretrial @ Convicted

+ Length of Stay almost doubles

eéntucky study

For low to medium risk defendants, pretrial detention
was linked to:

Increased likelihood of new criminal activity and
increased FTArates

Increased likelihood of jail or prison
sentence Longerjail or prison sentences
Higher rates of recidivism post-adjudication

See: Chrisrcbphe:'?. Lowenkamp, Marie VanNostrand, and Alexander Helsinger, The Hidden Costs
of Pretrial Detention, Laura and John Arnold Feundation, 2013. (300,000 cases felonias and
misdemeanors.)
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Setting:
Harris County, TX

+ 3'd Jargest county in the U.S,,
4.4 million residents

+ 20% Black, 42%
Hispanic/Latino, 25% foreign
born, 17% below poverty line

* ~60-70K misdemeanors per
year (19% drug, 16% DW],

- 15% petty larceny, 10%

a assault)

i  Small public defender;

private appointed counsel for
: almost all indigent

f"[ deferidants _’

Data Description

« Court records from Harris County, TX covering criminal cases
for 2008-2013
+ 380,689 misdemeanor cases

« Fields include charge, defendant demographics,
motions/procedural progress, case outcome, prior and future
criminal charges/outcomes

« Limitations

- Top charge
~ No failure to appear
— Criminal histories in Harris County only

Slige 10




Harris County Bail Process

» Bail hearings held within
48 hours of arrest via
videoconference, hearings
convened continuously

» Cash bail of $500-$5,000
(little R.O.R), largely set from
bail scheduie based on
current offense and priors

+ Generally no representation at bail hearing

*  47% make bail; 77% of those who make bail do so within 48
hours

Source: Jon Shapley / Houslon Ghronicle

Stige 11

{ Jail = less than { Prison = more than
1year sentence ‘ 1 year sentence

greater likelihood
of being sentenced
to prison,

grealer likelihood
of being sentenced
to jail

longer jail sentences. longer prison sentence,

Those held pretrial receive

harsher punishments

than those able to purchass pretrial freedom,

PRETRIAL JUSTICE
JHSTIIUTE
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Detained Defendants Experience Worse Case
Outcomes Than Similarly-Situated Releasees

Conviction Rate

Detained L 89T %
Released 55.7%
Sentenced 1o Jail
Detained R R R T T B A O
Reileased 7 40.2%
Sentenced to Probation
Detained | .- 15,3%*
Released |FiF 5 22.9%
Length of Jail Sentence {Days)

Detained T R e T s R

Reileased #=p<.01
Slide 13

Impacts of Pre-Trial Detention Are Larger for
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FHETHIALJUSTICE
HETITUTE

3 daysin jail makes low-risk defendants:
° 40% more likely to be re-arrested in the pretrial
period

= 17% more likely to be arrested within two years

FRETRIAL JUSTICE
INSTITUTE

P

{ncrease in New Criminal Arrest
Low-Risk Defendants
0%

shood of awer g

0% —

23 &7 8-14 i5-30
days* days* days*® days*

* ©alntaicofy speleant of e 01 Je vl ooigiver
.

*Study of over 153,000 defendants in Xentucky from 2009 to 2010 of which 66,014 were releasad before trial




Detained Individuals Commit More Future Crime

Future New Misdemeanor Charges by Pretrial Custody Status
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Slide 17

Detained Individuals Commit More Future Crime

Future New Feiony Charges by Pretrial Custody Status
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Natural Experiment

= Goal: Identify otherwise similar

groups who differ in whether they are
detained for reasons unrelated 1o the
strength of the case

* |dea: Getiing released requires
others to show up to post bail

* Approach: Compare defendants who
would need bait help on a weekday to
those who could be bailed out on &
weekend

Slide 19

Defendants Are More Likely to Make
Bail on the Weekends

17%
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11i%

& Share of bail hearings

# Share of bail releases

10%

Slide 20
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Tuesday, Wednesday, and Thursday
Defendants Look Highly Similar

Level A misdemeanor 31.1% 31.1% 31.1%
Male 75.3% 74.9% 75.2%
Age (years) 30,7 30.7 30.7
Black 43.1% 44.0% 44.3%
Citizen 76.2% 76.0% 76.1%
Height (in.} 67.8 67.8 67.8
Prior misdemeanor convictions 1.63 1.65 1.63
Prior felony convictions 0.83 0.84 0.82

Slige 21

Tuesday, Wednesday, and Thursday
Defendants Are Assigned the Same Bail...
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Slide 22
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...out Thursday Defendants Are More Likely
to Actually Be Released

45%

Share of

defendants

44%

released 43%

on bail

42%
41%
40%

44.2%*

40.6%

Tuesday Wednesday Thursday

*=gtatistically significant differenciga<d

Natural Experiment Also Finds A Large Effect of
Pre-Trial Detention

Detained
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What If Those with Low Bonds Were
Released on Recognizance?

40,000 more 5,800 fewer $20M saved in
pretrial releases criminal convictions  supervision costs
AN
057
1,600 fewer felonies 400,000 fewer
2,400 few i

isdemeancrs  days of i

Slige 25

No Constitutional right to bail;
statutory right to bail currently
limited to misdemeanors:
Constitutional limitation

I)}

against “excessive bai

Constantino v. Warren,
285 Ga, 851 (2009)

5/9/2018
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| Existing GA Caselaw on Bail

Excessive bail is the equivalent of a refusal to
grant bail; habeas corpus is [the] remedy for
relief; "gist of the problem ... is to place the
amount high enough to reasonably assure the
presence of the defendant . . ., and at the same
time to avoid a figure higher than that
reasonably calculated to fulfill this purpose, and
therefore excessive” — broad discretion in court.

Jones v. Grimes, 219 Ga. 585 (1964)
(directed reduction in amount)

Jones v. Grimes

Defendant was a non-resident without a permanent
place of abode; repeat offender of non-violent crime
at issue (disrupting church services) across numerous
states, but no failures to appear.

Initial bond decision OK - court had some basis to
believe friends or relatives could post high bond
(S$20,000). By time of conviction {with sentence of 6
months in jail, 12 months on public works) and large
fine, that was no longer tenable. Ordered reduced to
the amount he said he could make - $5,000.

5/9/2018
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Calhoun case (on appeal)

* Defendants for ordinances released without secured
bond

¢ Financial affidavit made available to Defendant as
soon as practical

* Defendant indicates assets, whether income below
poverty level, and what amount of bond he could post

Within 24 hours:

» Determine whether affidavit qualifies Defendant under
federal poverty standards

* Release Defendants who meet poverty standards
without holds on unsecured bonds

Slide 29

Conference of Chief Justices amicus

brief in Houston case
[T]he Constitution imposes some meaningful
limits to protect the pretrial rights of indigent
defendants because, as with other constitutional
rights, an unconvicted person’s right to liberty
may not be infringed solely because of an inability
to pay.

The precise contours of each state's or
locality’s bail system should remain with
policymakers, of course. But such efforts need to
be made against the backdrop of a settled
understanding of the minimum federal
constitutional requirements.

Slide 30

5/9/2018
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Houston case (5™ Circuit)

ODonnell v. Harris Cty., 882 F.3d 528 (5th Cir., 2018)
Authored by Edith Brown Clement

(Conservative judge prominently mentioned in
connection with filling Rehnquist and O’Connor
vacancies)

Practice did not conform to nominal procedures
{(hearings within 24 hours and 48 hours with
individualized determinations) so federal trial court
stepped in with injunctive relief

Slide 31

Houston case (5 Circuit)

Disparate treatment from wealth of defendant is subject to
intermediate scrutiny analysis.

[M]ust implement the constitutionally-necessary procedures to

engage in a case-by-case evaluation of a given arrestee’s
circumstances, taking into account the various factors
required by ... state law (only one of which is ability to pay).

These procedures are: notice, an opportunity to be heard and
submit evidence within 48 hours of arrest, and a reasoned
decision by an impartial decisionmaker.

Slide 32

5/9/2018
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Houston case (5% Circuit)

* Financial affidavit to be completed within 24
hours

* Adversary hearing on financial
circumstances within 48 hours if not
released or given unsecured bond

* Recorded or written findings of fact for
imposing secured bond past 48 hours

Silog 33

Bond Legislation

34

Slide 34

5/9/2018

17



Misdemeanor Bail - 17-6-1(b)

* all misdemeanors, inclusive of ordinances [new), are
bailable by “a court of inquiry”

¢ Continues language that misdemeanors are bailable of
right

= Black letter standard [new}: When determining bail for a
person charged with a misdemeanor, couris shall not
impose excessive bail and shall impose only the conditions
reasonably necessary to ensure such person attends court
appearances and to protect the safety of any person or the
public given the circumstances of the alleged offense and
the totality of circumstances.

35
Slide 35

Domestic Violence - 17-6-1(f)(2)

» For offenses involving domestic violence as
defined by OCGA 19-13-1 bail and conditions
of release must be set by judge on an
individual basis and a bail schedule may not
be used.

* Note that 19-13-1 includes family violence
criminal trespass.

36

Slide 36

5/9/2018
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All bail - 17-6-1(e)(2):
When determining bail, as socnh as possible [48 hours outside

limit], the court shall consider:

(A) The accused's financial resources and other assets,
including whether any such assets are jointly controlled;

(B} The accused's earnings and other income;

{C) The accused's financial obligations, including obligations to
dependents;

(D) The purpose of bail; and

(E) Any other factor the court deems appropriate.

37

Slide 37

Mﬂonetary Bonds

e Only legal obligation is to court appearance

o Unsecured bonds as effective as secured
bonds for court appearance

(Haven’t personally reviewed)

See Jones, M, Unsecured bonds: The as effective and most efficient pretrio! release
option, Pretrial Justice Institute, 2013.

5/9/2018
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/ ) ’
[f you release someone who could make a monetary
bond SOR - Just as likely to show up

If you just release persons who cannot make bond will
FTA rate stay the same?

NO - it will go up
Unless vou take active measures, (improved
court notifications or some form of reporting)

Risk Assessment selects better than monetary

bonds
Supplemental notifications will reduce FTAs
substantially

“"“"*’”33;{!1 |

/ et
Citations

Gwinnett citation study

Judge Warren Davis {(now Superior Court, then Chief Magistrate)

arranged randomly assignment of Theft by Shoplifting cases
to arrest or citations

5/9/2018
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(without supplemental notices)
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1. David Hirschel and Charles W. Dean, The Relative Cost Effectiveness of Citation and Arrest, 23 ). of Crir, Just, 1 [1885),

Time for citation vs arrest
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Citation Arrests v. Warrant Arrests
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Gwinnett County Practice on FTAs

e FTA - citation: FTA defendant given a second written
notice to appear at a second court date before a bench
warrant is issued for their arrest.

e FTA - custodial arrest: a defendant released on bond

who fails to appear at this first hearing gets an
immediate bench warrant

SR

5/9/2018

22



5/9/2018

PRty

—_—

Citation Legislation

New Citation Forms
OCGA 15-5-211

e Judicial Council to develop and approve a new
misdemeanor citation and summons to be used for
arrest on ordinances and designated misdemeanors.

e Judicial Council to prescribe rules for use in each class
of court.

23



_NeW citation authority for State
Courts OCGA 15-7-42:

© 3-3-23 alcohol & minors charges

¢ 16-7-21 criminal trespass

© 16-8-14814.1 - Theft by shoplifting and refund
fraud

¢ 16-13-30 marijuana

Permits proceedings other than trials on merits to be

done in chambers without other court officials -

DON'T DO IT!

dﬁ}}ﬂ,ﬁfﬁﬁ“‘“ﬂd S
Revision of 17-4-23

e (itations issued by police as a form of arrest - before
nothing said citations were issued by police, unlike for
muncipalities or traffic offenses

e Based upon conduct in presence of police or witness

¢ Requires bench warrant unless court finds reasonable
excuse

e Requires “a reasonable bond” after appearance in court
on bench warrant - citation doesn’t count as first bail

5/9/2018
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Fingerprints: 17-4-23(a)(2):

When an arrest is made for such offense, prior to
releasing the accused on citation, the arresting law
enforcement officer shall review the accused's criminal
record as such is on file with the Federal Bureau of
Investigation and the Georgia Crime Information Center
within the Georgia Bureau of Investigation and ensure
that the accused's fingerprints are obtained.

e

Citation questions: Form

Law permits citation to be charging instrument but
how many citations will pass the standards of
Jackson v. State, 301 Ga. 137, 800 S.E.2d 356 {(2017) &
Budhani v. State, 2018 WL 1179846 (Ct. App. #

A18A 0645, 3/7/2018):

(1) recite the language of the statute that sets out all
the elements of the offense charged, or

(2) allege the facts necessary to establish violation of
a criminal statute.

5/9/2018
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T ]
Citation guestions

most varieties of charges.
Need for accusations for trial

2 @

used by police in field to grsage %_%bzalgging instrument?
Does a Flea take care of the isstes posed by Jackson?

Probab c{
770 S.E.2d 800 (2015) :“Due process requires that an

L]

must show harm as well as error.

No way that paper tickets will practically meet that standard for
Can electronic citation programs be developed practical to be

y: Jackson quotes Hill v. Williams, 296 Ga. 753, 758,

indictment ‘put the defendant on notice of the crimes with
which he is charged and against which he must defend.”
but cases considering the issue have followed the issue
being properly raised by demurrer, and Hill says defendant

T T T

Citation questions

- Will witness need to be identified on form?
- Presumably, since citation is considered a form of

for fingerprints, standard probable cause
considerations will apply.

arrest, particularly if one is hauling defendant to jail

5/9/2018
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Citation questions: fingerprints

o [f person is adequately identified by driver’s
license or state ID and fingerprints are on file, can
police release at scene?

o Will police begin using equipment for scene
acquisition of fingerprints to avoid lost time taking
Defendants to jail?

e Can any method which does not take defendant to
jail or get fingerprints at scene satisfy the
requirements of “ensur(ing] that the accused's
fingerprints are obtained”? Or no time savings.

PRETRIAL JUSTICE
INSTITUTE

5/9/2018
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Releasing higher risk defendants
due to their ability to pay

VS,

Detaining lower risk defendants
due to their inability to pay

ki F
PRETIRIAL JUSTICE

1WA s prehrial risk_assessment?

e Tool that gives judges information
about a defendant’s risk of

(1)failing to appear

(2)engaging in criminal activity
during pretrial release

5/9/2018
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refrial Rislk Ass

An Actuarial Tool

P

It gives probability of success/failure for a group of like
defendants and not any one defendant. ltis limited 1o
information relevant to pretrial decision making.

"In this cose, & new high score i not
a good thing"

BEHERT
.

E—

Risk;\ssessmeni [s...]

s‘ n,rf [ ] :".
*ls* e *Ism’t*
* An actuarial science * Aguarantee of an
+ Statistical based outcome o
prediction of likelihood + Replacement for judicial

. Objective tool as part of discretion and context

the decision making » (doesn’t} consider the
process nature and circumstances

of offense nor weight of
evidence (2 critical factors
of release decision/may be
statutorily required)

29



7 7 PRITRIAL JUETICE
E SIK-POINT SCALES ARD

HOW RISK SCORES ARE CONVERTED TO TH

NVCA FLAG
fisk Factor Weights |
{ Pallure to Appear {maxtmum total welght w7 petnt) ;
Perding charge ol the time of the offense Ne=0; Yeu -1 %
Frigy convic iian No~SiYes~|
i

Prior fadure teappesr preteisiinpast 2 years O=g1=R2armare -4
Prict failure to bpgedr pratrialclder than d years Wo-gYes-

Hawr Ceiminal Acttvity {maxlmum tatal walght = 13 peints)
Age 1 corrent arrest 23oroldar-o;

Foryoynger =3
i Pendingchirge a: the time of the oflense NonO;Yos =2 i
Prior pisdemeanar conviction No-~0:Yes -1 :
; Priar feioiy canvigtion No-GiYes-1 {

Prlor vialent convittion CrtlerZnh3cimeo 2

Frisefaliuee 1o appaar preteialinpast Syears OG- ormome =2

Frice senboane (0 incarermting No~Q Yes~¥

§ Hew Vicdant Criminal Astivity (matomum total velght =¥ potres)

Cureet vinlem offunse Moo Yos 2
Curcent vinleat ofonge & 20 yoars old arysunge! No~0:Yes =1
Periding tharge ot the tie ol the offense Na=&:Yos» ;

. Prigr comviction Nowg; Yoz« 1

Print violoat conviction Quonor2~Larmere 2

—

VPRAI

* Commissioned by the Virginia Department of
Criminal Justice Services in response to Pretrial
Services Act of VA General Assembly (1994/1995)

¢ Collected data for one year July 1998 - June 1999
= ~2,000 cases

* Collected exhaustive data on characteristics of
case, criminal history

* Statistical analysis derived which factors most
related to pretrial success/failure

e Predictive factors weighted to determine a “score”
* Ongoing revision and validation

5/9/2018
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_—Risk Factors and Points

Risk Factor

Criteria

Assigned Faint(s)

Charge Type

Pending Chrrga(s)

Criminal History

Two or more Falures to Appear

Twe or more Viotent Conviclions

Lenpth a Currear Residence

Employed! Primary Caregiver

Histery of Drug Abuse

I the most surious charge for the current
arrest was a felony

If the defendant had one or more chargeis}
pending m cowst at the Hme of the asrest

Ir the defendant had onc or mare
misdemeanor or felony convicions

IF the defendant had o or more Taifures ta
appear

If the defendant had nwo or mere violent
convictions

If the defendant had ved a their current
residence for {ess than one year prior to arrest

IF the defendant was not employed or a
primany carcgiver al the tme of arrest

If the defendant had a Justory of drug abuse

{ point

| poinl

| pomt

2 poinls

1 point

| point

1 poine

| paint

0-1 95%
2 92%
3 86%
4 82%

3.5 76%

98% g8%
98% 97%
6% 85%
96% 94

98t
95%
93%
89%
B85%

5/9/2018
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FRETRIAL JUETICE

INSYrUTE
Most Serlous Charpe
trial
Pretria Less Serjous | More Serlaus Lexs Setlaus or Briving Undar Domestic serlavs or
Rick tdisdemeanar | Misdempaner Ran-Vialent the Infivence Vioience Viglent
Category FuEmane Felony g i Felony
Recognirance | Recognlzance | Recognizanee | Recopnizance | Recognizance
Lower Releasewith | Release with 1 Release with | Release with | Release with
Coutt Court Court Baslc Basic
Haminder Remindo: Romingder Supervision Supervisien
Recognirance  § Recognizance | Recognizance ﬂe;dg'nizance flecogni 2
teodinm | Releasewilh  {Release with | Release with | Release with | Release with
Court Basic Basic Enhanced: Enhanced .
Reminder supervision | Supervision Supervision | Supervisian
Recopnizance | Recognizince |Recopnizance |Rctogniante | Recopnitance
Higher Release with | ftelepse with | Refease with - | Release with - [ Reledse with
Basic Enhanced Enhoneed Enhanced . Enhanced
Supervision Sepervislon Suprrvision Supervision Supervision

Bail Status

Low (1}  PretrialServices

Special Cond.
Bail Status

Beiow

Average  PretrialSecvices

2]

2 Special Cond.
Ball Status

M"E{;‘]EE Pretrial Services
Special Cond,
Bail Status

Above

Average  PretrialServices

4)

¢ Speclal Cond.
Bail Status

High{s)  PretrialServices

Special Cond.

ROR
No
No

RGR

Monitar
No
ROR
tevel)
Asneeded

ROR

tevellt

Asnceded

No
RCR
Monitar
No
ROR
tevell
MNo
ROR
Levelll
As needed
Per court
Percourt

Asneeded

Mo
ROR
Monitor
No
ROR
Level
No
ROR
Level 1
&z needed
Per court
Fer court

Aspeeded

RCR
No
Mo
ROR
Maniter
No
ROR
Levell/It
As needed
ROR
Leveltl
Asneeded
ROR
teveldl

At heeded

5 B
PRETAIAL JUSTICE
INSTITUTE

Lavetll
s needed
ROR

Level il
Asneeded
Per court
Per court
As needed
Per court
Per court
As needed
Per court
Percourt

Asneeded

5/9/2018
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retrial Risk Assessment

Barriers to risk assessment:
e Laclk of data to show cost-benefit analysis
e Labor intensive with existing data bases

o County funding of misdemeanor detention and
prosecution

o o ntows ra P B e nn ll o pomid s neen

Q23 What pre-trial services do you routinely offer?

Perssnat .
Checkeinwt. W%

Tekephunic

z
Chiskednnis, i

TextorCall -
Rerldereh ©

%

300 404 isv 2o

5/9/2018
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Pretrial Management

Risk Level

High

A

Low

Level| of Supervision/Monitoring

Preventive detention

GPS

L

Stay away order

Curfew

Travel restrictions

Prescribed contact/supervision

Court reminder

5/9/2018
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IHETITATE

» Pretrial Services (case management of pretrial
conditions)
« Generally results in increased court appearance rates

* More research needed on dosage/frequency effects
* Can have too much supervision

» Court Date Notification

— Multiple studies of effectiveness in improving
court appearance rates by 30-50% (Mail
studies). Reciting consequences cuts 10% from
FTAs.

improved FTA rates:

» Regular court reminders by phone or text;
» Plain language notices noting consequences of FTA;

» State-wide opt-in contracts to provide electronic
notifications of court appearances {and jury duty);

35



2006 Gwinnett study of shoplifting and traffic
offenses showed that mailing an additional notice to
shoplifting offenders issued citations reduced their
FTA rates from 13.6% to 4.6% (from 10.7% for traffic
to 4.3%), an FTA rate less than that of those arrested
and released on bond (8.6%).

Improving FTA Rates

P

* Use of text messaging requires opt-in for text
messaging for commercial activities

* Similar requirements for emails and automated
calls

* May not apply to courts, but
» Commercial vendor may require it also

FTC requirements

5/9/2018
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)ﬁPickens Mééigtrate Court
Notification Pilot

* June 2016 — October 2016  DEFENDANT APPEARANCE RATE

EAppeared @Dl not Appear

» 388 total defendants

* 148 Failure to Appears

« 105 Bench Warrants
* 523 Misdemeanors
* 52 Felonies

FPiEf(éﬂSTVIE]gi
Notification Pilot

* lune 2017 — October 2017 DEFENDANT APPEARANCE RATE
dAppeared B Did not Appear
» 405 total defendants e
+ 1,120 contacts in database
representing 366 defendants.
This is less based on citations
without information included.

* 32 Failure to Appears

¢ 15 Bench Warrants
* 3 Misdemeanors
v 11 Felonies

strate Court

5/9/2018
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Pickens Mzéiifétefou?t
Notification Pilot

° June 2017 — March 2018 DEFENDANT APPEARANCE RATE

i Appeared Did not Appear

* 764 total defendants
» 1,655 contacts in database
representing 652 defendants.

This is less based on citations
without information included.

e 144 Failure to Appears
* 41 Bench Warrants
¢ 11 Misdemeanors
+ 30 Felonies

o

Pickens Magistrate Court
Notification Pilot

+ Contact information and waiver of notification is captured by jail
staff upon release.
« Cell phone numbers, home phone numbers, emails and an
emergency contact are all gathered at jail and forwarded to
court,

» Citations issued include a phone number in narrative.
* More information would be useful.

¢ Court manages contact database with a part-time intern.

¢ Calls, text messages and emails go out the day before Court at
7pm and again at 10am on the day of Court reminding them of
the 1:30pm calendar call.

¢ All FTAs are checked against available jail data and most are
incarcerated in other counties or may be in state prison. These
cases are not bench warranted as this is not considered willful.

5/9/2018
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Starting in August 2018
Tyler is apparently not requiring opt-in as condition —
its up to us

As & condition of release on bail | agree to provide cell phone and email addresses and to receive court
cemmunications by email and text.

o3 Cell phone no.
= Alternate Cell Phone No. {for person who can reach me)
5| do not have a cell phone or alternate cell phone no.

= Email:

o | do not have an email address

Signature line

Odyssey pilo

t

in” notice provided via Web or Officer
initiated contact

COURTINNOVATIONS.COM/GASDC

5/9/2018
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Odyssey pilot — jail cases

Starting in August 2018
e Tyler is apparently not requiring opt-in as condition -
its up to us

As acondition of release on bail [ agree to provide cell phone and email addresses and to receive court
communications by email and fext:

 Cell phone no.

o Alternate Cell Phone No.
| do not have a cell phone or alternate cell phone no.
o Email:
2 [do not have an email address

(for persen whe can reach me)

Signature line

5/9/2018
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No. 17-20333
EDITH BROWN CLEMENT, Circuit Judge:

Maranda ODonnell and other plaintiffs (collectively, “ODonnell”)
brought a class action suit against Harris County, Texas, and a number of its
officials—including County Judges,! Hearing Officers, and the Sheriff
(collectively, the “County”)—under 42 U.S.C. § 1983. ODonnell alleged the
County’s system of setting bail for indigent misdemeanor arrestees violated
Texas statutory and constitutional law, as well as the equal protection and due
process clauses of the Fourteenth Amendment. ODonnell moved for a
preliminary injunction, and the County moved for summary judgment. After
eight days of hearings, at which the parties presented numerous fact and
expert witnesses and voluminous written evidence, the district court denied
the County’s summary judgment motion and granted ODonnell’'s motion for a
preliminary injunction. The County then applied to this court for a stay of the
njunction pending appeal, but the motion was denied, and the injunction went
into effect. Before this court now is the County’s appeal, seeking vacatur of the
injunction and raising numerous legal challenges.

For the reasons set forth, we affirm most of the district court’s rulings,
including its conclusion that ODonnell established a likelihood of success on
the merits of its claims that the County’s policies violate procedural due
process and equal protection, We disagree, however, with the district court’s
analysis in three respects: First, its definition of ODonnell’s liberty interest
under due process was too broad, and the procedures it required to protect that
interest were too onerous. Second, it erred by concluding that the County
Sheriff can be sued under § 1983. Finally, the district court’s injunction was

overbroad. As a result, we will dismiss the Sheriff from the suit, vacate the

! The parties use the term “County Judges” to refer to the judges of the County
Criminal Courts of Harris County, and we will use that same term. This term does not refer
to the County Judge who is the head of the County Commissioners’ Court of Harris County.

2
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injunction, and order the district court to modify its terms In a manner
consistent with this opinion.
L.

We need not conduct an exhaustive review of the facts. The district
court’s account is expansive: It comprised over 120 pages of factual findings,
including not only the specific details of the County’s bail-setting procedures,
but also the history of bail and recent reform attempts nationwide.

Bail in Texas is either secured or unsecured. Secured bail requires the
arrestee to post bond either out of the arrestee’s pocket or from a third-party
surety (often bail bondsmen, who generally require a 10% non-refundable
premium in exchange for posting bond). Unsecured bail, by contrast, allows the
arrestee to be released without posting bond, but if he fails to attend his court
date and/or comply with any nonfinancial bail conditions, he becomes liable to
the County for the bail amount. Both secured and unsecured bail may also
include nonfinancial conditions to assure the detainee’s attendance at future
hearings.

The basic procedural framework governing the administration of bail in
Harris County is set by the Texas Code of Criminal Procedure and local rules
promulgated by County Judges. See Tex. Gov't Code § 75.403(f). When a
misdemeanor defendant is arrested, the prosecutor submits a secured bail
amount according to a bond schedule established by County Judges. See Harris
County Criminal Courts at Law Rule 9 (hereinafter, “Local Rule”). Bonds are
then formally set by Hearing Officers and County Judges. Tex. Code. Crim.
Pro. art. 2.09, 17.15. Hearing Officers are generally responsible for setting bail
amounts in the first instance. This often occurs during the arrestee’s initial
probable cause hearing, which must be held within 24 hours of arrest. Tex.

Code Crim. Pro. art. 17.033; Local Rule 4.2.1.1. County Judges review the

[W»]
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Hearing Officers’ determinations and can adjust bail amounts at a “Next
Business Day” hearing. Local Rule 4.3.1.

The Hearing Officers and County Judges are legally proscribed from
mechanically applying the bail schedule to a given arrestee. Instead, the Texas
Code requires officials to conduct an individualized review based on five
enumerated factors, which include the defendant’s ability to pay, the charge,
and community safety. Tex. Code of Crim. Pro. art. 17.15. The Local Rules
explicitly state the schedule is not mandatory. They also authorize a similar,
individualized assessment using factors which partially overlap with those
listed in the Code. Local Rule 4.2.4. Hearing Officers and County Judges
sometimes receive assessments by Pretrial Services, which interviews the
detainees prior to hearings, calculates the detainees flight and safety risk
based on a point system, and then makes specific recommendations regarding
bail.?

Despite these formal requirements, the district court found that, in
practice, County procedures were dictated by an unwritten custom and
practice that was marred by gross inefficiencies, did not achieve any
individualized assessment in setting bail, and was incompetent to do so. The
district court noted that the statutorily-mandated probable cause hearing
(where bail is usually set) frequently does not occur within 24 hours of arrest.
The hearings often last seconds, and rarely more than a few minutes. Arrestees
are instructed not to speak, and are not offered any opportunity to submit

evidence of relative ability to post bond at the scheduled amount.

2 Individualized assessment is also assured by a preexisting federal consent decree,
which requires County officials to make individualized assessments of each misdemeanor
defendant’s case and adjust the scheduled bail amount accordingly, or else release the
defendant on unsecured or nonfinancial conditions.

4
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The court found that the results of this flawed procedural framework
demonstrate the lack of individualized assessments when officials set bail.
County officials “impose the scheduled bail amounts on a secured basis about
90 percent of the time. When [they] do change the bail amount, it is often to
conform the amount to what is in the bail schedule.” The court further found
that, when Pretrial Services recommends release on personal bond, Hearing
Officers reject the suggestion 66% of the time. Because less than 10% of
misdemeanor arrestees are assigned an unsecured personal bond, some
amount of upfront payment is required for release in the vast majority of cases.

The court also found that the “Next Business Day” hearing before a
County Judge fails to provide a meaningful review of the Hearing Officer’s bail
determinations. Arrestees routinely must wait days for their hearings. County
Judges adjust bail amounts or grant unsecured bonds in less than 1% of cases.
Furthermore, prosecutors routinely offer time-served plea bargains at the
hearing, and arrestees are under immense pressure to accept the plea deals or
else remain incarcerated for days or weeks until they are appointed a lawyer.

The district court further noted the various ways in which the imposition
of secured bail specifically targets poor arrestees. For example, under the
County’s risk-assessment point system used by Pretrial Sexvices, poverty
indicators (such as not owning a car) receive the same point value as prior
criminal violations or prior failures to appear in court. Thus, an arrestee’s
impoverishment increased the likelithood he or she would need to pay to be
released.

The court also cbserved that Hearing Officers imposed secured bails
upon arrestees after having been made aware of an arrestee’s indigence By the
risk-assessment reports or by the arrestee’s own statements, And further, after

extensive review of numerous bail hearings, the court concluded Hearing
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Officers were aware that, by imposing a secured bail on indigent arrestees,
they were ensuring that those arrestees would remain detained.

The court rejected the argument that imposing secured bonds served the
County’'s interest in ensuring the arrestee appeared at the future court date
and committed no further crime. The court’s review of reams of empirical data
suggested the opposite: that “release on secured financial conditions does not
assure better rates of appearance or of law-abiding conduct before trial
compared to release on unsecured bonds or nonfinancial conditions of
supervision.” Instead, the County’s true purpose was “to achieve pretrial
detention of misdemeanor defendants who are too poor to pay, when those
defendants would promptly be released if they could pay.” In short, “secured
money bail functionfed] as a pretrial detention order” against the indigent
misdemeanor arrestees.

The district court also reviewed voluminous empirical data and academic
literature to evaluate the impact of pretrial detention on an arrestee. The court
found that the expected outcomes for an arrestee who cannot afford to post
bond are significantly worse than for those arrestees who can. In general,
indigent arrestees who remain incarcerated because they cannot make bail are
significantly more likely to plead guilty and to be sentenced to imprisonment.
They also receive sentences that are on average twice as long as their bonded
counterparts. Furthermore, the district court found that pretrial detention can
lead to loss of job, family stress, and even an increase in likeliness to commit
crime.

The court conciuded that ODonnell had established a likelihood of
success on the merits of their claim that the County violated both the
procedural due process rights and the equal protection rights of indigent

misdemeanor detainees. It granted the motion for a preliminary injunction,
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requiring the implementation of new safeguards and the release of numerous
detainees subjected to the insufficient procedures.
I1.

This court reviews a “district court’s grant of a preliminary injunction . . .
for abuse of discretion.” Women’s Med. Cty. of Nw. Hous. v. Bell, 248 F.3d 411,
418-19 (5th Cir. 2001). “Findings of fact are reviewed only for clear error; legal
conclusions are subject to de novo review.” Id. at 419. “Issuance of an injuncticn
rests primarily in the informed discretion of the district court. Yet injunctive
relief is a drastic remedy, not to be applied as a matter of course.” Marshall v.
Goodyear Tire & Rubber Co., 554 F.2d 730, 733 (6th Cir. 1977) (internal
citations omitted). A district court abuses its discretion if it issues an injunction
that “is not narrowly tailored to remedy the specific action which gives rise to
the order as determined by the substantive law at issue.” Scott v. Schedler, 826
F.3d 207, 211 (56th Cir. 2016) (internal quotation marks and alterations
omitted).

I11.

The County raises a number of arguments that do not implicate the
merits of ODonnell’s constitutional claims. We address these first.

A. Liabtility of County Judges and Sheriff under § 1983

The County appeals the district court’s ruling that the County Judges
and Sheriff could be sued under 42 U.S.C. § 1983. Liability under § 1983
attaches to local government officers “whose [unlawful] decisions represent the
official policy of the local governmental unit.” Jett v. Dall. Indep. Sch. Dist,,
491 U.S. 701, 737 (1989). Whether an officer has been given this authority is
“a question of state law.” Pembaur v. City of Cincinnati, 4756 U.S. 469, 483
(19886). “Official policy” includes unwritten widespread practices that are “so
common and well settled as to constitute a custom that fairly represents
municipal policy.” Johnson v, Moore, 958 F.2d 92, 94 (5th Cir. 1992) (quoting

7
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Bennett v. City of Shidell, 735 F.2d 861, 862 (5th Cir. 1984) (en banc)). And
unlawful decisions include “acquiescence in a longstanding practice or custom
which constitutes the standard operating procedure of the local governmental
entity.” Jett, 491 1.8, at 737 (internal quotation marks omitted).

Though a judge is not liable when “acting in his or her judicial capacity
to enforce state law,” Moore, 958 F.2d at 94, we agree with the district court
that the County Judges are appropriate parties in this suit. Texas law
explicitly establishes that the Judges are “county officers,” TEX. CONST. art. V
§ 24, imbued with broad authority to promulgate rules that will dictate post-
arrest policies consistent with the provisions of state law, Tex. Gov't Code
§ 75.403(f). Here, ODonnell alleged that, despite having this authority, County
Judges acquiesced in an unwritten, countywide process for setting bail that
violated both state law and the Constitution. In other words, they sue the
County Judges as municipal officers in their capacity as policymakers. Section
1983 affords them an appropriate basis to do so.

We agree with the County that its Sheriff is not an appropriate party,
however. The Sheriff does not have the same policymaking authority as the
County Judges. To the contrary, the Sheriff is legally obliged to execute all
lawful process and cannot release prisoners committed to jail by a magistrate’s
warrant—even if prisoners are committed “for want of bail.” See Tex. Code
Crim. Pro. arts. 2.13, 2.16, 2.18; Tex. Loc. Gov’'t Code § 351.041(a) (noting the
Sheriff's authority is “subject to an order of the proper court”). State statutes,
in other words, do not authorize the County Sheriff to avoid executing judicial
orders imposing secured bail by unilaterally declaring them unconstitutional.
Accordingly, the County Sheriff cannot be sued under § 1983.

B. Younger Abstention

The County next argues that Younger abstention precludes our review of

ODonnell’s claims. We are not persuaded.
3
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The Supreme Court held in Younger v. Harris that, when a party in
federal court is simultaneously defending a state criminal prosecution, federal
courts “should not act to restrain [the state] criminal prosecution, when the
moving party has an adequate remedy at law and will not suffer irreparable
injury if denied equitable relief.” 401 U.S. 37, 43—44 (1971). Its conclusion was
motivated by the “basic doctrine of equity jurisprudence,” “notion[s] of
‘comity,” and “Our Federalism.” Id. Courts apply a three-part test when
deciding whether to abstain under Younger. There must be (1) “an ongoing
state judicial proceeding” (2) that “implicate[s] important state interests” and
(3) offers “adequate opportunity” to “raise constitutional challenges.”
Middlesex Cty. Ethics Comm. v. Garden State Bar Ass’n, 457 U.S. 423, 432
(1982).

The third prong of this test is not met. As the Supreme Court has already
concluded, the relief sought by ODonnell—i.e., improvement of pretrial
procedures and practice—is not properly reviewed by criminal proceedings in
state court. See Gerstein v. Pugh, 420 U.S. 103, 108 n.9 (1975) (noting that
abstention did not apply because “[t]he injunction was not directed at the state
prosecutions as such, but only at the legality of pretrial detention without a
judicial hearing, an issue that could not be raised in defense of the criminal
prosecution”; see also Pugh v. Rainwater, 483 F.2d 778, 781-82 (5th Cir. 1973)
(noting that a federal question whose “resolution . . . would [only] affect state
procedures for handling criminal cases . . . . is not ‘against any pending or
future court proceedings as such” (quoting Fuentes v. Shevin, 407 U.S. 67, 71
n.3 (1971))), rev'd on other grounds by Gerstein, 420 U.S. 103. As the district
court noted, the adequacy of the state court review of bail-setting procedures
is essential to ODonnell’s federal cause of action. In short, “[tJo find that the
plaintiffs have an adequate hearing on their constitutional claim in state court

would decide [its] merits.”
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We also note that the policy concerns underlying this doctrine are not
applicable here. The injunction sought by ODonnell seeks to impose
“nondiscretionary procedural safeguard{s],” which will not require federal
intrusion into pre-trial decisions on a case-by-case basis. Tarter v. Hurry, 646
F.2d 1010, 1013-14 (5th Cir. Unit A June 1981); compare O’Shea v. Littleton,
414 U.S. 488, 499-502 (1974) (noting that the enforcement of the improper
injunction in question required “continuous supervision by the federal court
over the conduct of the petitioners in the course of future criminal trial
proceedings involving any of the members of the respondents’ broadly defined
class”). Such relief does not implicate our concerns for comity and federalism.?

C. The County’s Eighth Amendment Argument

The County contends that ODonnell’s complaint “is an Eighth
Amendment case wearing a Fourteenth Amendment costume.” The Eighth
Amendment states in relevant part that “[e]xcessive bail shall not be required.”
U.S. CONST. amend. VIII. It is certainly true that, when a constitutional
provision specifically addresses a given claim for relief under 42 U.S.C. § 1983,
a party should seek to apply that provision directly. See Graham v. Connor,
490 U.S. 386, 394 (1989); ¢f. Manuel v. City of Joliet, 137 8. Ct. 911, 917 (2017).
But we have already concluded that “[t]he incarceration of those who cannot
[pay money bail], without meaningful consideration of other possible

alternatives, infringes on both due process and equal protection requirements.”

3 The County also argues that we are precluded from reviewing ODonnell’s claims
because they should have been raised as a petition for habeas corpus. See Preiser v.
Rodriguez, 411 U.S. 475 (1973). We agree with the district court that this argument has been
waived. The County neither mentioned Preiser nor pressed the habeas argument until its
motion for a stay of the injunction. The closest the County came to preserving this argument
was one sentence in its response to ODonnell's motion for preliminary injunction. This
passing reference is insufficient to preserve the argument, especially given that it is
dispositive of the case at the threshold stage.

10
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Pugh v. Rainwater, 572 I.2d 1053, 1057 (5th Cir. 1978) (en banc). ODonnell’s
present claims do not run afoul of Graham.
V.

We now address the merits of ODonnell’s constitutional claims. For the
reasons set forth below, we affirm the court’s rulings that the County’s bail
system violates both due process and equal protection, though we modify the
basis for its conclusion as to due process.

A. Due Process Claim

Procedural due process claims are subject to a two-step inquiry: “The
first question asks whether there exists a liberty or property interest which
has been interfered with by the State; the second examines whether the
procedures attendant upon that deprivation were constitutionally sufficient.”
Meza v. Livingston, 607 F.3d 392, 399 (5th Cir. 2010) (internal quotation marks
omitted). Applying this framework, we disagree with the district court’s
formulation of the liberty interest created by state law, but agree that the
procedural protections of Dbail-setting procedures are nevertheless
constitutionally deficient.

Liberty interests protected by the due process clause can arise from two
sources, “the Due Process Clause itself and the laws of the States.” Ky. Dept of
Corr. v. Thompson, 490 U.S. 454, 460 (1989) (internal citation omitted). Here,
our focus is the law of Texas, which has acknowledged the two-fold, conflicting
purpose of bail, This tension defines the protected liberty interest at issue here.

On the one hand, bail is meant “to secure the presence of the defendant
in court at his trial.” Ex parte Vance, 608 S.W.2d 681, 683 (Tex. Crim. App.
1980). Accordingly, “ability to make bail is a factor to be considered, [but]
ability alone, even indigency, does not control the amount of bail.” Ex parte
Charlesworth, 600 S.W.2d 316, 317 (Tex. Crim. App. 1980). On the other hand,

Texas courts have repeatedly emphasized the importance of bail as a means of
11
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protecting an accused detainee’s constitutional right “in remaining free before
trial” which allows for the “unhampered preparation of a defense, and . . .
prevent[s] the infliction of punishment prior to conviction.” Ex parte Anderer,
61 S.W.3d 398, 404-05 (Tex. Crim. App. 2001) (en banc). Accordingly, the
courts have sought to limit the imposition of “preventive [pretrial] detention”
as “abhorrent to the American system of justice.” Ex parte Dauis, 574 S.W.24d
166, 169 (Tex. Crim. App. 1978). Notably, state courts have recognized that
“the power to . . . require bail,” not simply the denial of bail, can be an
“instrument of [such] oppression.” Taylor v. State, 667 S.W.2d 149, 151 (Tex.
Crim. App. 1984) (en banc) (emphasis added).

These protections are also ensconced in the Texas Constitution.
Specifically, Article 1 § 11 reads in relevant part, “[a]ll prisoners shall be
bailable by sufficient sureties.” TEX. CONST. art. 1, § 11. The provision is
followed by a list of exceptions—i.e., circumstances in which an arrestee may
be “denied release on bail.” Id. §§ 11b, 1lc. The only exception tied to
misdemeanor charges pertains to family violence offenses. See id. § 11c. The
scope of these exceptions has been carefully limited by state courts, which
observe that they “include the seeds of preventive detention.” Dauvis, 574
S5.W.2d at 169.

The district court held that § 11 creates a state-made “liberty interest in
misdemeanor defendants’ release from custody before trial. Under Texas law,
judicial officers . . . have no authority or discretion to order pretrial preventive
detention in misdemeanor cases.” This is too broad a reading of the law. The
Constitution creates a right to bail on “sufficient sureties,” which includes both
a concern for the arrestee’s interest in pretrial freedom and the court’s interest
in assurance. Since bail is not purely defined by what the detainee can afford,

see Charlesworth, 600 5.W.2d at 317, the constitutional provision forbidding

12
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denial of release on bail for misdemeanor arrestees does not create an
automatic right to pretrial release.?

Instead, Texas state law creates a right to bail that appropriately weighs
the detainees’ interest in pretrial release and the court’s interest in securing
the detainee’s attendance. Yet, as noted, state law forbids the setting of bail as
an “instrument of oppression.” Thus, magistrates may not impose a secured
bail solely for the purpose of detaining the accused. And, when the accused is
indigent, setting a secured bail will, in most cases, have the same effect as a
detention order. Accordingly, such decisions must reflect a careful weighing of
the individualized factors set forth by both the state Code of Criminal
Procedure and Local Rules.

Having found a state-created interest, we turn now to whether the
procedures in place adequately protect that interest. As always, we are guided
by a three-part balancing test that looks to “the private interest . . . affected by
the official action”; “the risk of an erroneous deprivation of such interest
through the procedure used, and the probable value, if any, of additional or
substitute procedural safeguards”; and “the Government’s interest, including
the function involved and the fiscal and administrative burdens” that new
procedures would impose. Meza, 607 F.3d at 402 (quoting Mathews v. Eidridge,
494 U.5. 319, 335 (1976)).

As the district court found, the current procedures are inadequate—even
when applied to our narrower understanding of the liberty interest at stake.
The court’s factual findings (which are not clearly erroneous) demonstrate that

secured bail orders are imposed almost automatically on indigent arrestees.

1 We also note that Texas courts have never sought to eliminate the use of bail bonds.
Ta the contrary, the use of secured bail was affirmed by the Texas Court of Criminal Appeals
in Anderer, despite the opinion’s strong language in support of an accused’s pretrial freedom.
Anderer, 61 S.W.3d at 403.
13
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Far from demonstrating sensitivity to the indigent misdemeanor defendants’
ability to pay, Hearing Officers and County Judges almost always set a bail
amount that detains the indigent. In other words, the current procedure does
not sufficiently protect detainees from magistrates imposing bail as an
“Instrument of oppression.”

The district court laid out specific procedures necessary to satisfy
constitutional due process when setting bail. Specifically, it found that,

Due process requires: (1) notice that the financial and other
resource information Pretrial Services officers collect is for the
purpose of determining a misdemeanor arrestee’'s eligibility for
release or detention; (2) a hearing at which the arrestee has an
opportunity to be heard and to present evidence; (3) an impartial
decisionmaker; (4) a written statement by the factfinder as to the
evidence relied on to find that a secured financial condition is the
only reasonable way to assure the arrestee’s appearance at
hearings and law-abiding behavior before trial; and (5) timely
proceedings within 24 hours of arrest.?

The County challenges these requirements on appeal. We find some of their
objections persuasive.

As this court has noted, the quality of procedural protections owed a
defendant is evaluated on a “spectrum” based on a case-by-case evaluation of
the liberty interests and governmental burdens at issue. Meza, 607 F.3d at
408-09. We note that the liberty interest of the arrestees here are particularly
important: the right to pretrial liberty of those accused (that is, presumed
innocent) of misdemeanor crimes upon the court’s receipt of reasonable

assurance of their return. See id. So too, however, is the government’s interest

5 The district court analyzed new efforts by both the County and State to improve their
bail-setting procedures. We need not review its discussion here. We note, however, that we
agree with its conclusions that the County’s proposed remedies, which are beginning to be
implemented, fail to address the constitutional violations at issue. We also agree that the
changes proposed by the State would provide a more adequate remedy. Should these
provisions become law, the need for the court’s intervention must be revisited.

14
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i efficiency. After all, the accused also stands to benefit from efficient
processing hecause it “allow(s] [for his or her] expeditious release.” United
States v. Chagra, 701 F.2d 354, 363 (6th Cir. 1983); ¢f. Cty. of Riverside v.
McLaughlin, 500 U.S. 44, 53 (1991) (noting that defendants might be disserved
by adding procedural complexity into an already complicated system). The
sheer number of bail hearings in Harris County each year—according to the
court, over 50,000 people were arrested on misdemeanor charges in 2015—~is a
significant factor militating against overcorrection.

With this in mind, we make two modifications to the district court’s
conclusions regarding the procedural floor. First, we do not require factfinders
to issue a written statement of their reasons. While we acknowledge “the
provision for a written record helps to insure that [such officials], faced with
possible scrutiny by state officials . . . [and] the courts . . . will act fairly,” Wolff
v. McDonnell, 418 U.S. 539, 65 (1974), such a drastic increase in the burden
imposed upon Hearing Officers will do more harm than good. We decline to
hold that the Constitution requires the County to produce 50,000 written
opinions per year to satisfy due process. Cf. United States v. McConnell, 842
F.2d 105, 110 (5th Cir. 1988) (concluding that, under the Bail Reform Act of
1984, the “court must [merely] explain its reasons for concluding that the
particular financial requirement is a necessary part of the conditions for
release” when setting a bond that a detainee cannot pay). Moreover, since the
constitutional defect in the process afforded was the automatic imposition of
pretrial detention on indigent misdemeanor arrestees, requiring magistrates
to specifically enunciate their individualized, case-specific reasons for so doing
1s a sufficient remedy.

Second, we find that the district court’s 24-hour requirement is too strict
under federal constitutional standards. The court’s decision to impose a 24-

hour limit relied not on an analysis of present Harris County procedures and
15
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their current capacity; rather, it relied on the fact that a district court imposed
this requirement thirty years ago (that is, prior to modern advancements in
computer and communications technology). See Sanders v. City of Hous., 543
F. Supp. 694 (S.D. Tex. 1982). But Senders’s holding, which was not grounded
in procedural due process but in the Fourth Amendment, relied on the
Supreme Court opinion, Gerstein, 420 U.S. 103. Id. at 699. And Gerstein was
later interpreted as establishing a right to a probable cause hearing within 48
hours. McLaughlin, 500 U.S. at 56-57. Further, McLaughlin explicitly
included bail hearings within this deadline. Id. at 58.

We conclude that the federal due process right entitles detainees to a
hearing within 48 hours. Our review of the due process right at issue here
counsels against an expansion of the right already afforded detainees under
the Fourth Amendment by McLoughlin. We note in particular that the heavy
administrative burden of a 24-hour requirement on the County is evidenced by
the district court’s own finding: the fact that 20% of detainees do not receive a
probable cause hearing within 24 hours despite the statutory requirement.
Imposing the same requirement for bail would only exacerbate such 1ssues.

The court’s conclusion was also based on its interpretation of state law.
But while state law may define liberty interests protected under the procedural
due process clause, it does not define the procedure constitutionally required
to protect that interest. See Wansley v. Miss. Dep’t of Corr., 769 F.3d 309, 313
(6th Cir. 2014) (noting that state law cannot serve as “the source of . . . process
due™); Giovannt v. Lynn, 48 F.3d 908, 912 (5th Cir, 1995) (“[W]here a liberty

. Interest is infringed, the process which is due under the United States
Constitution i1s that measured by the due process clause, not that called for by
state regulations. Mere failure to accord the procedural protections called for
by state law or regulation does not of itself amount to a denial of due process.”

(internal citation omitted)). Accordingly, although the parties contest whether
16
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state law imposes a 24- or 48-hour requirement, we need not resolve this issue
because state law procedural requirements do not impact our federal due
process analysis.

The district court’s definition of ODonnell’s liberty interests is too broad,
and the procedural protections it required are too strict. Nevertheless, even
under our more forgiving framework, we agree that the County procedures
violate ODonnell’s due process rights.

B. Equal Protection

The district court held that the County’s bail-setting procedures violated
the equal protection clause of the Fourteenth Amendment because they treat
otherwise similarly-situated misdemeanor arrestees differently based solely on
their relative wealth. The County makes three separate arguments against
this holding. It argues: (1) ODonnell’s disparate impact theory is not cognizable
under the equal protection clause, see Johnson v. Rodriguez, 110 F.3d 299, 306
(5th Cir. 1997); (2) rational basis review applies and is satisfied; (3) even if
heightened scrutiny applies, it is satisfied. We disagree.

First, the district court did not conclude that the County policies and
procedures violated the equal protection clause solely on the basis of their
disparate impact. Instead, it found the County’s custom and practice
purposefully “detainfed] misdemeanor defendants before trial who are
otherwise eligible for release, but whose indigence makes them unable to pay
secured financial conditions of release.” The conclusion of a discriminatory
purpose was evidenced by numerous, sufficiently supported factual findings,
including direct evidence from bail hearings. This custom and practice resulted
in detainment solely due to a person’s indigency because the financial
conditions for release are based on predetermined amounts beyond a person's
ability to pay and without any “meaningful consideration of other possible
alternatives.” Rainwater, 572 F.2d at 1057. Under this circuit’s binding

17
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precedent, the district court was therefore correct to conclude that this
discriminatory action was unconstitutional. Id. at 1056—57 (noting that pre-
trial “imprisonment solely because of indigent status is invidious
discrimination and not constitutionally permissible” under both “due process
and equal protection requirements”); see also Griffin v. Illinots, 351 U.8. 12, 18
(1956) (noting that the indigent are protected by equal protection “at all stages
of [criminal] proceedings™). Because this conclusion is sufficient to decide this
case, we need not determine whether the equal protection clause requires a
categorical bar on secured money bail for indigent misdemeanor arrestees who
cannot pay it.

Second, the district court’s application of intermediate scrutiny was not
in error. It is true that, ordinarily, “[n]either prisoners nor indigents constitute
a suspect class.” Carson v. Johnson, 112 F.3d 818, 821-22 (5th Cir. 1997). But
the Supreme Court has found that heightened scrutiny is required when
criminal laws detain poor defendants because of their indigence. See, e.g., Tate
v. Short, 401 U.S. 395, 397-99 (1971) (invalidating a facially neutral statute
that authorized imprisonment for failure to pay fines because it violated the
equal protection rights of indigents); Williams v. Illinois, 399 U.S. 235, 241-42
(1970) (invalidating a facially neutral statute that required convicted
defendants to remain in jail beyond the maximum sentence if they could not
pay other fines associated with their sentences because it violated the equal
protection rights of indigents). Reviewing this case law, the Supreme Court
later noted that indigents receive a heightened scrutiny where two conditions
are met: (1) “because of their impecunity they were completely unable to pay
for some desired benefit,” and (2) “as a consequence, they sustained an absolute
deprivation of a meaningful opportunity to enjoy that benefit.” San Antonio

Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 20 (1973).
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We conclude that this case falls into the exception created by the Court.
Both aspects of the Rodriguez analysis apply here: indigent misdemeanor
arrestees are unable to pay secured bail, and, as a result, sustain an absolute
deprivation of their most basic liberty interests—freedom from incarceration.
Moreover, this case presents the same basic injustice: poor arrestees in Harris
County are incarcerated where similarly situated wealthy arrestees are not,
solely because the indigent cannot afford to pay a secured bond. Heightened
serutiny of the County’s policy is appropriate.®

Third, we discern no error in the court’s conclusion that the County’s
policy failed to meet the tailoring requirements of intermediate scrutiny. In
other words, we will not disturb the court’s finding that, although the County
had a compelling interest in the assurance of a misdemeanor detainee’s future
appearance and lawful behavior, its policy was not narrowly tailored to meet
that interest.

The court’s thorough review of empirical data and studies found that the
County had failed to establish any “link between financial conditions of release
and appearance at trial or law-abiding behavior before trial.” For example,
both parties’ experts agreed that the County lacked adequate data to
demonstrate whether secured bail was more effective than personal bonds in

securing a detainee’s future appearance. Notably, even after analyzing the

6 We acknowledge that the cited Supreme Court cases applied to indigents who were
already found guilty. But this court in Rainwater concluded that the distinction between post-
conviction detention targeting indigents and pretrial detention targeting indigents is one
without a difference. We found that, regardless of its timing, “imprisonment solely because
of indigent status is invidious discrimination and not constitutionally permissible.”
Rainwater, 372 F.2d at 1066 (citing Williams and Tate). Our conclusion was hased on the
“punitive and heavily burdensome nature of pretrial confinement” and the fact that it
deprives someone who has only been “accused but not convicted of erime” of their basic
liberty. Id.; see also Anderson v. Nosser, 438 F.2d 183, 190 (5th Cir. 1971) (noting that the
pre-trial detainment of “unconvicted misdemeanants” was a “[pJunitive measure[] ... out of
harmony with the presumption of innocence”). We are hound by this analysis.
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incomplete data that were available, neither expert discerned more than a
negligible comparative impact on detainees’ attendance. Additionally, the
court considered a comprehensive study of the impact of Harris County’s bail
system on the behavior of misdemeanor detainees between 2008 and 2013. The
study found that the imposition of secured bail might increase the likelihood of
unlawful behavior. See Paul Heaton et al., The Downstream Consequences of
Misdemeanor Pretrial Detention, 69 STAN., L. REV. 711, 786-87 (2017)
(estimating that the release on personal bond of the lowest-risk detainees
would have resulted in 1,600 fewer felonies and 2,400 fewer misdemeanors
within the following eighteen months). These findings mirrored those of
various empirical studies from other jurisdictions.

The County, of course, challenges these assertions with empirical studies
of its own. But its studies at best cast some doubt on the court’s coneclusions.
They do not establish clear error. We are satisfied that the court had sufficient
evidence to conclude that Harris County’s use of secured bail violated equal
protection.

In sum, the essence of the district court’s equal protection analysis can
be boiled down to the following: take two misdemeanor arrestees who are
identical in every way—same charge, same criminal backgrounds, same
circumstances, etc.—except that one is wealthy and one is indigent. Applying
the County’s current custom and practice, with their lack of individualized
assessment and mechanical application of the secured bail schedule, both
arrestees would almost certainly receive identical secured bail amounts. One
arrestee is able to post bond, and the other is not. As a result, the wealthy
arrestee is less likely to plead guilty, more likely to receive a shorter sentence
or be acquitted, and less likely to bear the social costs of incarceration. The

poor arrestee, by contrast, must bear the brunt of all of these, simply because
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he has less money than his wealthy counterpart. The district court held that
this state of affairs violates the equal protection clause, and we agree.
V.

Having largely affirmed the district court’s determinations that
constitutional violations occurred, we turn to the court’s remedy. When
crafting an injunction, district courts are guided by the Supreme Court’s
instruction that “the scope of injunctive relief is dictated by the extent of the
violation established.” Califano v. Yamasaki, 442 U.S. 682, 702 (1979). A
district court abuses its discretion if it does not “narrowly tailor an injunction
to remedy the specific action which gives rise to the order.” John Doe # 1 v.
Veneman, 380 F.3d 807, 818 (6th Cir. 2004). Thus, an injunction must be
vacated if it “fails to meet these standards” and “is overbroad.” Id. “The
broadness of an injunction refers to the range of proscribed activity . . .. [and]
is a matter of substantive law.” U.S. Steel Corp. v. United Mine Workers of Am.,
519 F.2d 1236, 1246 n.19 (5th Cir. 1975).

The County argues that, even if the panel credits every one of the district
court’s factual findings and conclusions of law, the injunction it ultimately
crafted is still overbroad. We agree. There is a significant mismatch between
the district court’s procedure-focused legal analysis and the sweeping
injunction it implemented.

The fundamental source of constitutional deficiency in the due process
and equal protection analyses is the same: the County’s mechanical application
of the secured bail schedule without regard for the individual arrestee’s
personal circumstances. Thus, the equitable remedy necessary to cure the
constitutional infirmities arising under both clauses is the same: the County
must implement the constitutionally-necessary procedures to engage in a case-
by-case evaluation of a given arrestee’s circumstances, taking into account the

various factors required by Texas state law (only one of which is ability to pay).
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These procedures are: notice, an opportunity to be heard and submit evidence
within 48 hours of arrest, and a reasoned decision by an impartial decision-
maker.

That is not what the preliminary injunction does, however. Rather, it
amounts to the outright elimination of secured bail for indigent misdemeanor
arrestees. That remedy makes some sense if one assumes a fundamental
substantive due process right to be free from any form of wealth-based
detention. But, as the foregoing analysis establishes, no such right is in view.
The sweeping injunction is overbroad.

We therefore conclude that the district court abused its discretion in
crafting an injunction that was not “narrowly tailor[ed] . . . to remedy the
specific action which gives rise to the order.” Veneman, 380 F.3d at 818. We
will vacate the injunction and remand to allow the court to craft a remedy more
finely tuned to address the harm.

The following represents the sort of modification that would be
appropriate here, although we leave the details to the district court’s
discretion:

With these principles in mind, the court will order the following relief, to
take effect within 30 days, unless those enjoined move for and show good cause
for a reasonable, brief extension. Any motions for extension will be set for
prompt hearing and resolution.

e Harris County is enjoined from imposing prescheduled bail amounts
as a condition of release on arrestees who attest that they cannot
afford such amounts without providing an adequate process for
ensuring that there is individual consideration for each arrestee of
whether another amount or condition provides sufficient sureties.

e Pretrial Services officers, as County employees and subject to its
policies, must verify an arrestee’s ability to pay a prescheduled
financial condition of release by an affidavit, and must explain to
arrestees the nature and significance of the verification process.
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e The purpose of the explanation is to provide the notice due process
requires that a misdemeanor defendant’s state constitutional right to
be bailable by sufficient sureties is at stake in the proceedings.
Pretrial Services may administer either the form of the affidavit
currently used to determine eligibility for appointed counsel or the
adapted form that Dr. VanNostrand testified was prepared for
Pretrial Services to be administered by July 1, 2017, if they comply
with the below guidelines. Pretrial Services must deliver completed
affidavits to the Harris County Sheriffs Office before a declarant’s
probable cause hearing.

o The affidavit must give the misdemeanor arrestee sufficient
opportunity to declare under penalty of perjury, after the significance
of the information has been explained, the maximum amount of
financial security the arrestee would be able to post or pay up front
within 24 hours of arrest. The affidavit should ask the arrestee to
provide details about their financial situation sufficient to help the
County make reliable determinations regarding the amount of bail
that would provide sufficient sureties, including: 1) arrestee and
spouse’s income from employment, real property, interest and
dividends, gifts, alimony, child support, retirement, disability,
unemployment payments, public-assistance, and other sources; 2)
arrestee and spouse’s employment history for the prior two years and
gross monthly pay; 3) arrestee and spouse’s present cash available
and any financial institutions where cash is held; 4) assets owned,
e.g., real estate and motor vehicles; 5) money owed to arrestee and
spouse; 6} dependents of arrestee and spouse, and their ages; 7)
estimation of itemized monthly expenses; 8) taxes and legal costs; 9)
expected major changes in income or expenses; 10) additional
information the arrestee wishes to provide to help explain the
inability to pay. The question is neither the arrestee’s immediate
ability to pay with cash on hand, nor what assets the arrestee could
eventually produce after a period of pretrial detention. The question
1s what amount the arrestee could reasonably pay within 24 hours of
his or her arrest, from any source, including the contributions of
family and friends.

o The purpose of this requirement is to provide a better, easier, and
faster way to get the information needed to determine a misdemeanor
defendant’s ability to pay. The Hearing Officers and County Judges
testified that they presently do not know who has the ability to pay.
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The affidavit can be completed within 24 hours after arrest; the
current process of verifying references by phone extends for days after
arrest.

o The court does not order relief against the Hearing Officers or against
the County Judges in their judicial or legislative capacities.

¢ Misdemeanor defendants who are not subject to: (1) formal holds
preventing their release from detention; (2) pending mental-health
evaluations to determine competency; or (3) pretrial preventive
detention orders for violating a condition of release for a crime of
family violence, have a constitutionally protected state-created liberty
interest in being bailable by sufficient sureties before trial. If a
misdemeanor defendant has executed an affidavit showing an
inability to pay prescheduled money bail and has not been released
either: (1) on an unsecured personal bond with nonfinancial
conditions of release; or (2) on a secured money bond for which the
defendant could pay a commercial surety’s premium, as indicated on
the affidavit, then the defendant is entitled to a hearing within 48
hours of arrest in which an impartial decision-maker conducts an
individual assessment of whether another amount of bail or other
condition provides sufficient sureties. At the hearing, the arrestee
must have an opportunity to describe evidence in his or her favor, and
to respond to evidence described or presented by law enforcement. If
the decision-maker declines to lower bail from the prescheduled
amount to an amount the arrestee is able to pay, then the decision-
maker must provide written factual findings or factual findings on the
record explaining the reason for the decision, and the County must
provide the arrestee with a formal adversarial bail review hearing
before a County Judge. The Harris County Sheriff is therefore
authorized to decline to enforce orders requiring payment of
prescheduled bail amounts as a condition of release for said
defendants if the orders are not accompanied by a record showing that
the required individual assessment was made and an opportunity for
formal review was provided. All nonfinancial conditions of release
ordered by the Hearing Officers, including protective orders, drug
testing, alcohol intake ignition locks, or GPS monitoring, will remain
in effect.

o The purpose of this requirement is to provide timely protection for the
state-created liberty interest in being bailable by sufficient sureties
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and to prevent the automatic imposition of prescheduled bail amounts
without an adequate process for ensuring that there is individualized
consideration of whether another amount or condition provides
sufficient sureties.

e To enforce the 48-hour timeline, the County must make a weekly
report to the district court of misdemeanor defendants identified
above for whom a timely individual assessment has not been held.
The County must also notify the defendant’s counsel and/or next of
kin of the delay. A pattern of delays might warrant further relief from
the district court. Because the court recognizes that the County might
need additional time to comply with this requirement, the County
may propose a reasonable timeline for doing so.

o The purpose of this requirement is to give timely protection to the
state-created liberty interest in being bailable by sufficient sureties
by enforcing federal standards indicating that 48 hours is a
reasonable timeframe for completing the administrative incidents to
arrest. The 48-hour requirement i1s intended to address the endemic
problem of misdemeanor arrestees being detained until case
disposition and pleading guilty to secure faster release from pretrial
detention.

e For misdemeanor defendants who are subject to formal holds and who
have executed an affidavit showing an inability to pay the
prescheduled financial condition of release, the Sheriff must treat the
limitations period on their holds as beginning to run the earliest of:
(1) after the probable cause hearing; or (2) 24 hours after arrest. The
purpose of this requirement is to ensure that misdemeanor
defendants are not prevented from or delayed in addressing their
holds because they are indigent and therefore cannot pay a
prescheduled financial condition of release.

o Misdemeanor defendants who do not appear competent to execute an
affidavit may be evaluated under the procedures set out in the Texas
Code of Criminal Procedure Article 16.22. If competence is found, the
misdemeanor defendant is covered by the relief the court orders, with
the exception that the 48-hour period begins to run from the finding
of competence rather than from the time of arrest. As under Article
16.22, nothing in this order prevents the misdemeanor arrestee from
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being released on secured bail or unsecured personal bond pending
the evaluation.

VI

For the forgoing reasons, we AFFIRM the district court’s findings of fact.
We AFFIRM its conclusions of law except its conclusion that the County Sheriff
may be sued under § 1983 and its determination of the specific procedural
protections owed under procedural due process. On those issues, we REVERSE
the district court’s conclusions. Accordingly, we DISMISS the Sheriff, We
VACATE the preliminary injunction as overbroad and REMAND to the district
court to craft a revised injunction—one that is narrowly tailored to cure the
constitutional deficiencies the district court properly identified. But we also
STAY the vacatur pending implementation of the revised injunction, so as to

maintain a stable status quo.
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OFFICE OF THE CLERK
LYLE W, CAYCE TEL. 504-314-7700

CLERK 600 8, MAESTRI PLACE
NEW ORLEANS, LA 70130

February 14, 2018
MEMORANDUM TO CCUNSEL OR PARTIES LISTED BELOW

Regarding: Fifth Circuit Statement on Petitions for Rehearing
or Rehearing En Banc

No. 17-20333 Maranda ODcnnell, et al v. Harris County,
Texas, et al
USDC No. 4:16-CvV-1414
USDC No. 4:16-Cv-1436

Enclosed is a copy of the court's decision. The court has esntered
judgment under FEp R. App. P. 36. (However, the opinion may yet
contain typcgraphical or printing errors which are subject to
correction.)

FED R. App. P. 39 through 41, and 5TH Cir. R.s 35, 39, and 41 govern
costs, rehearings, and mandates. 5TH Cir. R.s 35 and 40 require
you to attach to your petition for panel rehearing or rehearing en
banc an unmarked copy of the court's opinion or order. Please
read carefully the Internal Operating Procedures (IOP's) following
Fep R. App. P. 40 and 5™ Cir. R. 35 for a discussion of when a
rehearing may be appropriate, the legal standards applied and
sanctions which may be imposed if you make a nonmeritorious
petition for rehearing en banc.

Direct Criminal Appeals. 57 CIir. R. 41 provides that a motion for
a stay of mancdate under Fep R. App. P. 41 will not be granted simply

upon reguest. The petition must set forth good cause for a stay
or clearly demonstrate that a substantial guestion will be
presented to the Supreme Court. Otherwise, this court may deny

the motion and issue the mandate immediately.

Pro Se Cases. If you were unsuccessful in the district court
and/or on appeal, and are considering filing a petition for
certiorari in the United States Supreme Court, you do not need to
file a motion for stay of mandate under FeEp R. App, P, 41, The
issuance cf the mandate does not affect the time, or your right,
to file with the Supreme Court.

Court Appointed Counsel. Court appointed counsel is responsible
for filing petition(s) for rehearing{s) {(panel and/or en banc) and
writ(s) of certicrari to the U.S. Supreme Court, unless relieved
of ycur obligation by court order. If it is your intention to
file a motion to withdraw as counsel, you should notify your client
" premptly, and advise them of the time limits for £iling for
rehearing and certiorari. Adaitionally, vyou MUST confirm that
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this information was given to your client, within the body of your
motion to withdraw as counsel.

The judgment entered provides that each party bear its own costs
on appeal,

Sincerely,

LYLE W. CAYCE{ Clerk
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IN THE MAGISTRATE COURT OF DEKALR COUNTY

STATE OF GEORGIA

ORBER CONCERNING SHERIFF'S BOND SCHEDULE FOR MISDEMEANOR OFFENSES

This Order governs bonds for non-violent misdemeanor offenses and other misdemeanor
otfenses where no bond has been set. Under 0.C.G.A. §15-10-2, the Magistrate Court has the
authority to set bond for these offenses, The Sheriff shall accept bond for non-violent misdemeanor
offenses as noted in the attached hond schedule, entitled Sherif's Bond Schedule {hereinafter "bond
schedule”). The bond schedule is effective immediately,

After inquiry, a Magistrate Judge may set a reasonable and just bond that falls outside of the
bond schedule. The Magistrate Judge's bond order shall supersede any conflicting amount on the
bond schedule,

This _ng:( day of April, 2018,

X o

Berilyfl A. #ndersont ’
Chief [idge, Magistrate Court of DeKalb County

EILED IN THIS OFFICE
THIS_EB DAY, OF 20-@;

Cierle, Magistrate CouD

el¢alh Gounty




DERALB SHERIFEF’S BOND SCHEDULE

~EFFECTIVE APRIL 18, 2018 -

FOR NON-VIOLENT MISDEMEANOR OFFENSES

The Following Crimes Shall be Bondable by Signature of the Accused and Released

ABANDONMENT

MAINTAINING JUNK YARD

LOITERING & PROWLING

500 SOR
ABUSIVE / OBSCENE
LANGUAGE 500 SOR
CONCEALMENT - PROP W/ |
SECURITY INTEREST 500 SOR
CONVERSION —
LEASED PROPERTY 500 SOR
CRIMINAL TREGPAGS =
NOTICE / CRIMINAL 500 SOR
TRESPASS ~ REFUSE
DISORDERLY HOUSE 500 SOR
DISTURBANCE IN PUBLIC
ooHOaL 500 SOR
FAILURE TO REPORT A
AL 500 SOR
FALSE FIRE ALARM 500 SOR
FISHING W/O A LICENSE 500 SOR
FRAUDULENT ATTEMPT TO
OBTAIN A REFUND 500 SOR
FRAUDULENT USE OF
DRIVER'S LICENSE 500 SOR
LOITERING (SEX/DRUGS)/ | gooo o

500 SOR

MARLIUANA —
SIMPLE POSSESSION 500 SOR
NO PROOF OF INSURANGE | 500 SOR
OPEN CONTAINER 500 SOR
OPERATING ON OUT OF
STATE DL / OPERATING ON | 500 SOR
OUT OF STATE TAG
PEDESTRIAN UNDER THE
INFLUENCE 500 SOR
POSSESSION OF ALGOHOL
BY MINOR 500 SOR
POSSESSION OF A
FICTITIOUS LICENSE 500 SOR
PUBLIC DRUNK 500 SOR
REVOKED / SUSPENDED
LICENSE 500 SOR
SOLICITING W/O A PERMIT | 500 SOR
SPITTING ON A MARTA BUS /
SPIT 500 SOR
SUPPLYING ALCOHOL 7O

| HiNoR 500 SOR

The Following Crimes Shall be Bondable according to the Schedule below

WITHOUT a Court Appearance

FORGERY 4™ DEGREE

NOTES:

AFFRAY 500/ 100 1000 1 200

BATTERY - SIMPLE

(NOT FAMILY VIOLENCE) 500/ 100 PROSTITUTION 10007100

CARRYING PISTOL W/Q

LICENSE 500/ 100 THEFT CRIMES 509! 100
Page 1 of 2

Do nict release an accused unfess the bond and any Special Conditions are ¢learly documented,
Do not hesitate to call the Magistrate Court Criminal Division (404-294-2150) to clarify any bonding

issues.




The Following Crimes 8hall be Bondable only AFTER the Accused Maltes a Coupt

Appearanece
KEEPING A GAMBLING
ASSAULT PLACE / KEEPING A PLAGE
| OF PROSTITUTION
BATTERY / LEAVING SGENE OF
BATTERY ~ FAMILY VIOLENGE ACCIDENT
ggﬁgg‘g‘é&"fgfm NOR OBSTRUGTION OF OFEIGER
CRIMINAL TRESPASS —
UNLAWFUL PURPOSE PIMPING
Cra eserss
CRUELTY TO ANIMALS PUBLIC INDEGENCY

DISCHARGING FIREARM

RECKLESS CONDUCT

DISORDERLY CONDUCT

DUl

RECKLESS DRIVING

SEXUAL BATTERY

ESCAPE

| SOLICITING SODOMY

FALSE REPORT OF A CRIME

| STALKING

FLEE/ATTEMPT TO ELUDE

TAMPERING W/ EVIDENCE

HARASSING PHONE CALLS

VIOLATING A TPO / FVO

HIT & RUN

Page 2 of 2
NOTES:

Do not release an accused unless the bond and any Special Conditions are clearly documented,
Do not hesitate fo call the Magistrate Court Criminal Division (404-294-2150) to clarify any bonding
issues,
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Senate Bill 407
By: Senators Strickiand of the 17th, Walker [1} of the 20th, Stone of the 23rd, Miller of the
49th, Martin of the 9th and others

AS PASSED
A BILL TO BE ENTITLED
AN ACT

To provide for comprehensive reform for offenders entering, proceeding through, and
leaving the eriminal justice system so as to promote an offender's successful reentry into
society, benefit the public, and enact reforms recommended by the Georgia Council on
Criminal Justice Reform; to amend Title 15 and Chapter §A of Title 35 of the Official Code
of Georgia Annotated, relating to courts and the Criminal Justice Coordinating Council,
respectively, so as to provide for electronic filing in criminal cases and data collection and
exchange in criminal and certain juvenile cases; to provide for definitions; to establish the
Criminal Case Data Exchange Board under the Criminal Justice Coordinating Couneil and
provide for its membership, terms, compensation, and duties; to provide for confidentiality
of data; to require certain court filings to be filed electronicelty and in writing; to provide for
exceptions,; to change provisions relating to electronic filings and payments; to provide for
fees; to provide for & definition; to provide for policies and procedures; to amend Code
Section 9-11-5 and Chapter 1 of Title {5 of the Official Code of Georgia Annotated, relating
to service and filing of pleadings subsequent to the original complaint and other papers and
general provisions relating to courts, respectively, so as to change provisions relating to the
electronic service of pleadings; to provide for contracts with electronic filing service
providers; to provide for the Iudicial Council of Georgia to develop a misdemeanor citation
form; to allow misdemeancrs 10 be prosecuted in state courts by use of citation; to amend
Title 17, Code Section 35-3-37, Chapter 5 of Title 40, Title 42, and Code Section 43-1-19
of the Official Code of Georgia Annotated, relating to criminal procedure, review of an
individual's criminal history record information, drivers' licenses, penal institutions, and
grounds for refusing to grant or revoking professional licenses, respectively, so asio change
pravisions relating to the use of citations and setting bail; to clarify matters relating to
sentencing, record restriction, first offender treatment, pay-only probation, and the use of
community service; to allow the Department of Driver Services to issue cerfain types of
licenses and permits under certain conditions; to expand the types of activities and
organizations that can be used by the court in ordering community service and clarify
provisions relating thereto; to require time frames for certain actions invelving probation

supervision; to allow different fevels of courts to consider retroactive petitions for first

S. B. 407
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offender sentencing; to amend an Act relating to the effect of a confinement sentence when
guilt has not been adjudicated, approved March 20, 1985 (Ga. L., 1983, p. 380), s0 as to
repeal a contingency based upon an amendment to the Constitution; to clarify the effect that
a misdemeanor conviction involving moral turpitude or first offender punishment will have
on a professional license; 1o amend Chapter 2 of Title 31 and Chapter 4 of Title 49 of the
Official Code of Georgia Annotated, relating to the Department of Community Health and
public assistance, respectively, so as to change provisions relating to the department’s duties
and responsibilities; to change provisions refating to providing assistance to inmates who are
eligible for Medicaid; to amend Title 16 of the Official Code of Georgia Annotated, relating
1o crimes and offenses, so as to increase certain penalties relating to the theft of, the use of
an altered identification mark on, or the transfer to certain individuals of a firearm; to change
provisions relating to possession of firearms by convicted felons and first offender
probationers; to change provisions relating to authorizing the release of information from the
prescription drug monitoring program data base; to amend Article 2 of Chapter 4 of Title 20
and Chapter 8 of Title 20 of the Official Code of Georgia Annotated, relating to technical and
adult education and to campus policemen, respectively, 50 as to revise the powers of arrest
of campus policemen who are regular employees of the Technical College System of
Georgia; to amend Chapter 69 of Title 36 of the Officiat Cods of Georgia Annotated, relating
to mutual aid regarding local government, so as to permit campus policemen ofthe Technical
College System of Georgia to render mutual aid under certain conditions; to provide for the
public safety director or chief of police of any institution within the Technical College
System of Georgia to enter into mutual aid agreements with local governments under certain

conditions; to repeal conflicting laws; and for other purposes.
BEIT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

PART!
SECTION 1-1,

Title 15 of the Official Code of Georgia Annotated, relating to courts, is amended by revising
Code Section 13-6-11, relating to electronic filings and payments, as follows:
"15-6-11,
a) Pursuantto rules nlgat the Criminal Case Data Exchange Board, on and after
[anuary L. 2013, 2 Bycovrtreleorstandimgorderany superior court nray shall provide for
the filing of pleadings in criminal cases and any other docunrents document related thereto

and for the acceptance of payments and remittances by electronic means.

3. B. 407
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63 (b1} On and after fanuary 1. 2019, except as provided in paragraph (3)_of this
64 subsection, all pleadings ang any other document related thereto filed by an atiorney to
635 initiate a civil action or in a civil ¢ase in a superior court shall be filed by elactronic
66 means through the court's electropic filing service provider. Except as provided in
67 paragraph (3) of this subsection, onee a court has commenced mandatorv electronic
68 filings in civil cases, a clerk shall not accept. file. or docket any pleading or anv other
69 form of paper document related therefo figrm an attorney in a civil case,

70 (2YA) A court's electronic filing service provider mav charge a fee which shall be a
71 recoverable court cost and only include a;

72 i} One-time fee for electronicallv filing pleadines or documents in a civil action and
73 the glectronic service of pleadings, regardless of how many parties shall be served.
74 which shall not exceed $30.00 ner filer, per party. Such fee shall be paid at the time
75 of the first filing op behalf of a party: provided that when filings are submitted via a
76 1blic access termj on the first filing not using such terminal. such fee shall be
77 paid; '
78 (i} Supplemsntal fes of $5.00 for each filing made in a civil action after a party has
79 made ten glectranic filings in such civil action: and

80 {iii} Convenignge fee for credit card and bank drafting services, which shall not
81 exceed 3.5 percent plus a 30¢ payment services fee per transaction,

82 (B)_With respect to the fee charged pursuant to division (i) of subparagraph {A) of this
83 paragraph. the clerk of superior court shall retain $2.00 of the transaction fee and remit
84 it to the governing guthority of the county, Wa ather portion of the transaction fee shall
85 emitted to any other office or entity of the state or governing authority of a coun

86 or municipality,

87 (C) An attornev. or party if he or she is pro se. shali be allowed unlimited access to
28 view and download any pleading or document electronically filed in connection to the
89 civil action in which he or she is counsel of record or pro se litigant, and an electronic

90 service provider shall not be authorized to charge or collect 2 fee for such viewing or

o1 downloading.

92 {3)XA) This subsection shall not appiy to filines:

83 (i} In connection with a_pauper’s affidavit. any validation of bonds as otherwise

G4 provided for by law, pleadings or documents filed under seal or presented to a court in

03 camera or ex parte, or pleadings or documents ro which access s otherwise restricted

926 bv law or court order;

97 (i) Made phvsically at the courthoyse by an attornev or his or her desjenee or.sn

08 individual who is not an attornev; provided, however. that the cleck shall require such

09 leadi d ents be submitted via a public sccess terminal in the cierk's office.
8. B. 407
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The cierk shall not charpe the fee u5 set forth in division (2WAMD of this subseetion for

such filing but when payment is submitted by credit card or banlk draft, the clerk may

charge the convenience fee as set forth in division (WA of this subsection:

(i) _Msde in a court located in an area that has been declared to be in a siate of

emergency pursuant to Article 3 of Chapter 3 of Title 38. The Judicial Council of

eorgia shall provide rules for filings in such circumsinnces:

fiv). Made prior to the commencement of mandatory electronic filing for such court,
wherein the filer shall continue 1o nayv fees applicable 1o the case on the date of the first
filing; provided. however, that a party may elect to make future filings through the
court's electronjc filing service provider and pay the applicable fees,

(B).  This subsection may have an effective date between July 1, 2018 and

e r 31, 2818, when bv ¢ ule or standi er, the court commen

mandatory glectronic filing prior to January 1, 2019,
(4) The Judicial Council of Georpia shall make and publish in print or electronically such
statewide _minimum standards and rules as it deems necessary to carry out th-is Code
section. Each clerk of superior court shall develop and enact policies and procedures
necessary to carry out the standards and rules greated by the Judicial Councit of Georgia,

{¢} Nothing in this Code section shall be construed to prevent a clerk’s acceptance of

payments and remittances by electronic means under the clerk's own authority,

(d)_A superior court judge to whorm the case is assigned and his or her staff shail, at all
times, have access to all pleadings and documents electronjeally filed and such access shali

rovi upon the phvsical ac h pleadings and document the clerk.
e teading or document lectronically shall be deemed filed as of the time of

its receipt by the electronic filing service provider, ead; ument

electronically shall not ject to disclosure until it has been physically accepted by the

lerl, c nce rovided forin thi ti uch pleading ordocumen

shall be publicly accessibie for viewing at no cost o the viewerona public access terminal
available at the courthouse during regular business hours.”

SECTION 1-2.
Said title is further amended by revising subparagraph (a){(4}(B) and paragraph (18) of
subsection (a) of Code Section 15-6-61, relating fo the duties of the clerk generally, as
foilows:
“(B) An automated criminal case management system which shall contain a summary
record of all criminal indictments in which true bills are rendered and ail criminal

accusations filed in the office of clerk of superior court in accordance with rules

hulgated the Criminal Case Data Exchange Board. The criminal case

5. B. 407
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management system shall contain entries of other matters of acriminal nature filed with
the clerk, including quasi-civil proceedings and entries of cases which are ordered dead
docketed atthediseretiorof thepresiding Judgeand-which-stattbecatted-ontyat-the
prdge'spieasmre. When a case is thus dead docketed, all witnesses who may have been
subpoenaed therein shali be released from further attendance until resubpoenaed; and”

“(18) To electronicaily collect and-tramsmit-tothe—Georgir-SuperiorCourt-Slerks'
Cooperative—foatirority all data elements required in subsection {g) of Code Section

35-3-36, and such clerk of superior court may transmit such data to the Georgia Su perior
Court Clerks' Cooperative Authority in a form and format reguired by the-Superior-Sourt

Eterks-Eooperativerutirority such guthority and The Council of Superior Court Clerks
of Georgia. The Any data transmitted to the authority pursuant to this paragraph shail be

transmitted to the Georgia Crime Information Center in satisfaction of the clerk's duties
under subsection (g) of Code Section 35-3-36 and to the Georgia Courts Automation
Commission which shall provide the data to the Administrative Office of the Courts for
use by the state judicial branch. Public access to said data shall remain the responsibility
of the Georgia Crime Information Center. No release of collected data shall be made by

or through the authority;”

SECTION 1-3.

Said title is further amended by revising Code Section 15-7-5, relating to electroric filings

and payments, as follows:

"15-7-5.
8) Pursuantto rules promulgated by the Criminal Case Data Exchanpe Board, on and aft
January 1. 2019, 8 Bycourtruteorstamchrgorderary state court may ghall provide for the

filing of pleadings in criminal cases and any other documents document ralated thereto and
for the acceptance of payments and remittances by electronic means.

(bY¥1) _On and after January 1. 2019, except as provided in paraeraph (3) of this

subsection. all pleadings and anv other document related thereto filed by an attorney to

initiate a civil action or in a civil case in a state court shall be filed by electronic means
through the court's electronic filing service provider. Except as provided in paragraph (3)
of this subsection, once a court has commenced mandatory electronic filings in civil
cases. a clerk shall not éccept, fite, or docket apy pleading or anv other form of paper

document related thereto from an attorney ip a civil case.

(2)(A) A court's electronic filing service provider mav charee 2 fee which shall be a

recover c cost and gnly include a:

(1) One-time fee for electronically filing pleadings or documents in a civi] action and

the electronic service of pleadings, regardless of how many parties shall be served,

S, B. 407
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which shail nof exceed $30.00 ner Dler, per party, Such fee shall be paid st the time
of the first filing on behalf of a party: provided that when filings are submitted via a
nublic agcess ferminal, upon the first filing not using such terminal, such fee shall
paid;

(i1} Supplemental fee of $5.00 for each filing made in a civil action after a narty has

made ten electronic filings in such givil action: and

(iiy _Convenience fee for credit card and bank drafiing services, which. shall not

exceed 3.5 percent plus a 30¢ pavment services fee per transaction,

(BY With respect to the fee charged pursuantto division (1) of subparagraph (A) of this

paragraph, the cterk of state court shall retain $2.00 of the transaction feg and remit it

to the governing authorify of the county. N other portion of the fransaction fee shall

e remitted to any other office or entity of the state or soverning authority of a coun

or municipality.
(Q)_An attorney, or party if he or she is pro se. shall be allowed unlimited access to
view and downlo eading or docurnent electronically filed in connection to the

civil action in which hie or she is counsel of record or pro se litigant, and an electronic
service provider shalinot be authorized to charge or collect a fee for such viewing or

downloading.

{3¥A) This subsection shall not apply to filings:

i).In.connection with a pauper's affidavit, pleadingss or documents filed under seai of
presented to a court in camera oy ex parte, or pleadings or documents to which access

is otherwise restricted by law or court order;

ii)_Made physically at the courthou an attorney or his or her designee or a

indjvidual who is not an attorney: provided. however, that the clerk shall yequire such

eadin ocu itted via a public access terminal i ferk's office,

The clerk shalt not charge the fee as set forth in division (WA Y1) of this subsection for
uch filing but when ent i i it card or bank . the clerk ma

charge the convenience fee as set forth in division {2} A)(ii}.of this subsection;:

(i} Made in a court located in an area that has been declared to be in a state of
emergency pursuant to Article 3 of Chapter 3 of Title 38, The Judicial Council of
Georgia shall provide rules for filings in such circumstances: or

{iv) Made prior to the commencement of mandatory electronic filing for such cnurt,
wherein the filer shall continue to pay fees applicable tq the case on the date of the first

filing: provided, however, that a party may elect to make future filings throush the

court's electronic filing service provider and pay the appticable fees.

S. B. 407
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(B} _This subsection may have an effective date between luly | 18, and

Decamber 31, 2018, when by court rule or standing order. the court commences

mandatory electronic filing prior to Japuary 1, 2019,

{4} The Judicizl Council of Georgia shall make and publish in print or electronically
such statewide minimum standards and rules as it deems necessary to carry out this
Code section, Each clerk of state court shall develop and enget policies and procedures

necessary to carry out the standards and rules ereated by the ludicial Counci] of

Georgia,
{c} Nothing in this Code section shall be construed to prevent a clerk's acceptance of

payments and remittances by electronic means under the clerk's own authority.

A _state court judge to wh case. i igned and hig or her staff |
tim Ve AcCes Il nleadings and documents electronicatly filed and such access shall
be provided upon the physical acceptance of such pleadings and documents by the clerk.

Any pleading or document fifed electronically shall be deemed file the tim

of its receipt by the electronic filing service provider, A pleading or document filed

electronicallv shall not be subject to disclasure until it has been physically accepted by the

clerk. uch accept a5 provided for in this subsection, such pleading or document

shall be publicly accessible for viewing at no cost to the viewer on 2 public access terminal

available at the courthouse during regular business hours.”

SECTION 1-4.
Said title is further amended in Code Section 15-11-64, relating to coliection of information
by juvenile court clerks and reporting requirements, by adding a new subsection to read as
follows:
"{c) Pursuant to rules promulgated by the Judicial Council of Georgia, on_and after

lanuary 1, 2019, each clerk of the juvenile court shall collect data on each child alleged or

adiudicated to be a delinguent ¢hi yil it such data as required by such rufes. The

Judicial Council of Georgia shall make and publish in print or electronically such

state-wide minimum standards and rules as it deems necessary to carry out this subsection.

Each clerk of the juvenile court shall develop and enact policies and procedures necessary

to carry out the standards and rules created by the Judicial Council of Georgia.”

SECTION 1-5,
Chapter 6A of Title 35 of the Official Code of Georgia Annotated, relating to the Criminal
Justice Coordinating Council, is amended by revising Code Section 35-6A-2, reiating to the
creation of such council and assignmeni to the Georgia Bureau of Investigation, as follows:
"35-6A-2.

S.B. 407
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{a) There is established the Criminal Justice Coordinating Council of the State of Georgia
which is assigned to the Georgia Bureau of Investigation for administrative purposes anly,
as prescribed in Code Section 50-4-3,

by, As used in this chanter, the term;

(1) _'Board' means the Criminal Case Data Exchange Board.

'Council means.the Criminal justice Coordinating_Council”

SECTION 1-6.
Said chapter is further amended by adding two new Code sections to read as follows:
"315-6A-13.
{a) There is established the Criminal Case Data Exchange Boar he council which shal
congsist of 15 members as follows:
{1) The director of the council, the director of the Geprgia Crime Information Center, the

director of the Office of Planning and Budget, the director of the Administrative Office

counsel of the Governor. and a representative of the Prosecuting Attorneys’ Councii of

the State of Georgia, provided that any such member mavy atlow a designee to represent

him or her at a board meeting and vote in his or her stead: and
Four members. one of whom is a supetior eourt judee, one of whom is a clerk of a
erjor ¢ e of whom is a sheriff, and one of whom is a coun mmi

shall be appointed by the Governor for terms of four years;: their initial appointments,

however, shall be one for a four-vear term. one for & three-year term, one for a two-vear

term,_and one for a one-vear term, No individual sha ond the time r she

holds the office by reason of which he or she was initially eligible for appaintment,

{b)_In the event of death. resignation, disqualification, or removal of any member of the

board for any reason. vacancies shal] be filled in the same manner as the original

appointment and successors shall serve for the unexpired term.

{c) The initial terms for all members shail begin on July 1, 2018.

d embershi the board shall not constitute public office. and no member shall be
isqualified from halding public office by re f his or her mel hin.

e)_The board shall elect a chairperson from among its membership and may elect such
oth lcers and committees as it considers appropriate.

(H Members of the board shall serve without compensation, although each member of the
board shall be reimbursed for actual expenses jncurred in the performance of his or her

duties from funds available to the council, Such reimbursement shal limited to ali

S.B. 407
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travel and other expenses necessarily incurred through service on the board, incompliance

with this stare's travel rnles and reculations: provided, however, that in no case shall a
member of the board be reimbursed for expenses incurred in the member's capacity as the

representative of another state agency,

35-6A-14,
{a) The board shall:
(1} _Meet at such times and places as it shall determine necessary or convenient to

perform its duties. Such board shali also meet upon the call of the chaimerson of the

bogrd, the chairperson of the council, or the Governor;

2) Maintain minutes of its meetings:

3 Pr ate rules with respect to courts recejving eriminal case filings electronically

and the exchange of data amongpst agencies and entities with respect to a criminal case
from its incention to its conchusion;

and management system;

5 ing the combined expertise and e ience ofits members, provide regular advic
and counsel to the director of the council fo enable the council to carry out its statutory

duties under this chaptes: and

(6)} Carrv out such duties that may be reauired by federal law or reculation so as to

gnable this state 1o receive and disburse federal funds for criminal case exchange and

management,
() Public access to data that are collegted or transmitted via the criminal case information
exchange shall remain the respensibility of the Georgia Crime Information Center. No

release of collected data shail be made by or through the Georgia Technology Authority.”

PART IA
SECTION 1A-1.

Code Section 9-11-5 of the Official Code of Georgia Annotated, relating to service and filing

of pleadings subsequent to the original complaint and other papers, is amended by revising

paragraph (4) of subzection (f) as follows:

"{4)_When an attorney files a pleading in a case via an electronic filing service provider,

such attorney shall be deemed to have consented to be served electronically with future

pleadings for such case unless he or she files a2 rescission of consent as set forth in

paragraph (23 of this subsection.

S, B. 407
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#3(5) If electronic service of a pleading is made upon a person to be served, and such
person certifies to the court under oath that he or she did not receive such pleading, it
shall be presumed that such pleading was not received unless the serving party disputes
the assertion of nonservice, in which case the court shall decide the issue of service of

such pleading.”

SECTION 14-2.
Chapter 1 of Title 15 of the Official Code of Georgia Annotated, relating to general
provisions relative to courts, is amended by adding a new Code section to read as follows:
"15-1-22,
Qn angd after January 1, 2019, no court or clerk of court shall enter into any exclusive

agreement or contract that prohibits more than one elegtronic filing service provider 1o

serve a court or clerk of court; provided. however. that such prohibition shall not reguire

a court or clerk 1o _enter into more t g agreement or contract with an

electronic service provider.”

PART I
SECTION 2-1,

Title 15 of the Official Code of Georgia Annotated, relating to courts, is amended by adding
a new Code section to read as follows:
"15-3-21.1.
The ludicial Council of Georgia shall develop. a uniform misdemeanor citation. and
complaint form for use by all law enforcemant officials who are empowered to arrest

individuals for misdemeanors and jocal ordinance violations, Such form shall serve as the

sum ceusati ther instrument of eciution ofthe offense or offe;

for which the accused is charged and as the record of the disposition of the matter by the
court before which_the accused is brought, and shall contain such other matter as the
council shall provide. Each such form shall have a unigue identifving number which shall
serve ag the docket number for the court having jurisdiction of the accused, The Judicial
Coungil of Georgia shall promulgate rules for each class of court for the use of such

citations.”

SECTION 2-2.
Said title is further amended by revising Code Section 15-7-42, relating to hearing on merits
in open court and proceedings allowed in chambers, as follows:

"15-7-42,

3. B. 407
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344 {a) The prasecution of misdemeanors may proceed by accusation as provided in Code J

345 Section [7-7-71 _citation or citation and_arrest as provided for by law. or summons.

346 (B Alltrials on the merits shall be conducted in open court and, so far as convenient, in

347 a regular courtroom,
348 {c) All other proceedings, hearings, and acts pot included in subsection (b) of this Cede

349 section may be done or conducted by a judge in chambers and in the absence of the clerk

350  or other court officials. The judge of the court may hear motions and enter interlocutory

351 orders, in all cases pending in the court over which he or she presides, in open court or in

352 chambers.”

353 SECTION 2-3,

354 Title 17 of the Official Code of Georgia Annotated, relating to criminal procedure, is
355 amended by revising Code Section 17-4-23, relating to the procedure for arrests by citation
356 formotor vehicle violations and issuance of warrants for arrest for failure of persons charged
357 to appear in court, as follows:

358 "17-4-23.

359 {a)(1) A Jaw enforcement officer may arrest a person accused of violating any law or

360 ordinance enacted by local law governing the operation, licensing, registration,

361 maintenance, or inspection of motor vehicles or violating paragraph (2), (3), or (5) of
362 subsection (a) of Code Section 3-3-23 by the issuance of z citation, provided that the such
363 offense is committed in his or her presence or information constituting a basis for such

364 arrest voncerning theoperativrofemotor velnchroravivhatiorof paragraptr (2,5 or
365 Srofsubsectiontaof CodeSection 3=3=23 was received by the arresting officer from

366 a law enforcement officer observing the such offense being commitied, except that, wiere
367 the when such offense results in an accident, an investigating officer may issue citations
368 regardless of whether the offense oceurred in the presence of a law enforcement officer.
369 {2) A law enforcement officer may arrest a person accused of any misdemneanor violation \)

370 of Code Section 16-7-21, 16-8-14. 16-8-14 .1 or 16-13-30 by the issuance of a citation. /

371 provided that such offense is committed in his or her presence or information constituting
372 a basis for such arrest was received by the arresting officer or an investigating officer

373 from another law enforcement officer or other individual ghserving or aware of such
374 offense being committed. When an arrest is made for such offense. prior to releaging the
373 accused on citation, the arresting law enforcement officer shall review the accused's
376 criminal record as sugl is_on file with the Fe Y f Investigation and the
377 Georgia Crime Information Center within the Georgia Bureay of Investigation and ensure
378 that the accused's fingerprints are obtained.

S.B. 407
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{3) The arresting officer shall issue torsucirperson a citation to the accysed which shall
enumerate the specific charges againsttireperson and the date upon which threpersoi he
or she is to appear and answer the charges or a notation that the-person he_or she will be

tater notified of the date upon which the~person he or she is {0 appear and answer the

charges. Whenever When an arresting officer makes an arrest concerning the operation
of a motor vehicie based on information received from another law enforcement officer
who observed the offense being commitied, the citation shall {ist the name of each officer

and each gfficer mus: be present when the charges against the accused persom are heard,

(b) If the accused person fails to appear as specified in the citation, the judicial officer
having jurisdiction of the offense may issue a warrant ordering the apprehension of the
persom accused and commanding that he or she be brought before the court to answer the
charge contained within the citation and the charge of his or_her failure to appear as
required, The persom accused shall then be aflowed to make a reasonable bond 10 appear
on a given date before the court,

{c) Notwithstanding subsestion (b} of this Code section. when an accused was issued a
citation for a violation of Code Section 16-7-21, 16-8-14. 16-8-14.1, or 16-13-30, and the
accused fajls to appear as specified in the citation, the judjcial officer having jurisdiction
of the offense. absent a finding of sufficient excuse to appear at the time and_place
specified in the citation. shall issue g warrant ordering the apprehension of the accused and
gcommanding that he or she be brought before the court to answer the charge contained
within the citation and the charge of his or her failure to appear as reguired. The accused
shall then be allowed to make a reasonable bond to appear on.a given date before the

H

court,

SECTION 2-4.

Said title is further amended by revising paragraph (1) of subsection (b} and subsections (),
(£), and (i) of Code Section 17-6-1, relating to where offenses are bailable, procedure, bail

schedules, and appeal bonds, as follows:

"(bX1) All offenses not included in subsection (a) of this Code section, inclusive of
offenses that are violations of local ordinances, are bailable by a court of inquiry, Except
as provided in subsection (g) of this Code section, at no time, either before a court of
inquiry, when indicted or accused, after 8 motion for new trial is made, or while an appeal

is pending, shall any person charged with a misdemeanor be refused bail. When

determining bail for a person charged with s misdemeanor, cou hall not impose
excessive bail and shall impose only the conditions reasonabiy nece. to ensure such

person attends court appearances and to protect the safety of anv person or the public

ven the circumstances of the allesed offense and the totalitv of circumstances.”

5. B.407
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“(e){1} A court shall be anthorized to release a person on bail if the court finds that the
DETSOn:
H(A) Poses no significant risk of fleeing from the jurisdiction of the court or failing
to appear in court when required;
£23(B) Poses no significant threat or danger to any person, to the community, of to any
property in the community;
33(C) Poses no significant risk of committing any felony pending trial; and
D) Poses no significant risk of intimidating witnesses or otherwise obstructing the
administration of justice,
(2} _When determining bail. as soon as possible. the court shali consider:
(A)_The accused's financial resources and other assets, including whether any such

assets are jointty controlled;

(B} The accused's earnings and other income:

2 _The accused's financial obligations, includin ligations to dependents:

{B)_The purpose of bail: and

(E)_Any other factor the court deems appropriate.
(3) Howeverif If the person is charged with a serious violent felony and has already

been convicted of a serious violent felony, or of an offense under the laws of any other

state or of the United States which offense if committed in this state would be a serious

viclent felony, there shall be a rebuttable presumption that no condition or combination

of conditions will reasonably assure the appearance of the person as required or assure

the safety of any other person or the community. As used in this subsection, the term

‘serious violent felomy' means a serious violent felony as defined in Code Section

17-10-6.1.

(f)(1) Except as provided in subsection (a) of this Code section or as otherwise provided

in this subsection, the judge of any court of inquiry may by written order establish a
schedule of bails and unless otherwise ordered by the judge of any coust, a-person
charged-withcormmittinganyoffense an accused shall be released from custody upon

posting bail as fixed in the schedule,

(2) For offenses involving an act of family violence, as defined in Code Section 19-13-1,
tire bail or other release from custody shall be set by a judge on an individual basis and
a schedule of bails provided for in paragraph (1} of this subsection shall requitetrereased
tatt-and not be utilized; provided. however, that the judge shall include a iisting of

specific conditions which shall include, but not be limited to, having no contact of any
kind or character with the victim or any member of the victim's family or household, not

physically abusing or threatening to physically abuse the victim, the immediate

S.B. 407
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enrollimentin and participation in domestic violence counseling, substance abuse therapy,
or other therapeutic requirements.

{3} For offenses invelving an act of family vielence, the judge shall determine whether
the-scheduleofbaitsand one or more ofits specific conditions shall be used, except thas
any offense involving an act of family viclence and serious injury to the victim shall be
bailable anly before a judge when the judge or the arresting officer is of the opinion that
the danger of further violence to or harassment or intimidation of the victim is such as to
make it desirabie that the consideration of the imposition of additional conditions as
authorized in this Code section should be made. Upon sefting bail in any case involving
family violence, the judge shall give particular consideration to the exigencies of the case
at hand and shall impose any specific conditions as he or she may deem necessary. As
used in this Code section, the term 'serious injury’ means bodily harm capable of being
perceived by a person other than the victim and may include, but is not limited to,
substantially blackened eyes, substantially swollen tips or other facial or body parts,
substantial bruises to body parts, fractured bones, or permanent disfigurements and
wounds inflicted by deadly weapons or any other objects which, when used offensively
against a person, are capable of causing serious bodily injury.

(4} For violations of Code Section 16-15-4, the court shall reguire increased bail and

shali include as a condition of bail or pretrial release that the deferrdant accused shati not
have contact of any kind or character with any other member or associate of a criminal
sireet gang and, in cases involving = an alleged victim, that the defemdunt accused shall
not have contact of any kind or character with any such vietim or any member of any
such victim’s family or household.
(5) For offenses involving viclations of Code Section 40-6-393, bail or other release
from custody shall be set by a judge on an individual basis and not a schedule of bails
pursuant to this Code section.”
“(i} As used in this Code section, the term 'bail' shall include the releasing of a person on
such person's own recognizance, except as limited by theprovistons—of Code Section
17-6-12."

SECTION 2-5,

Said title is further amended by revising subsections (b) and (d) of Code Section 17-6-12,
relating to discretion of court 1o release person charped with erime on own recognizance onty

and the failure of such person to appear for trial, as follows;

"(b) A person charged with a bail restricted offense shal! not be released on baii on his or
her own recognizance for the purpose of entering 2 pretrial release program, a pretrial

release and diversion program as provided for jn Article 4 of Chapter 3 of Title 42, ora

S. B. 407
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pretrial intervention and diversion program as provided for in Article 4 of Chapter 18§ of

Title 15, errtcte-5of-Cimpter8of-Fithe=%; or pursuant to Uniform Superior Court

Rule 27, unless an elected magistrate, elected state or superior court judge, or other judge

sitting by desipnation under the express written authority of such glected judge, enters a

writter: order to the contrary specifying the reasons why such person should be released

upon his or her own recognizance.”

"{d) Upon the failure of a person released on his or her own recognizancs onty to appear

for frial, if the release is not otherwise conditioned by the court, absent a _finding of

sufficient excuse to appear, the court may shall summarily issue an order for his or her

arrest which shall be enforced as in cases of forfeited bonds.”

SECTION 2-6.

Said title is further amended by revising subparagraph (a){(1)(B), paragraph (2) of subsection

(a), and subsection (d) of Code Section 17-10-1, relating to fixing of sentence, as follows:

(B} When a defendant with no pricr felony conviction is convicted of felony offenses

is_ charsed with felony offenses and § irsuant fo subsection {a) or {c) of

Code Section 16:]13:-2 or Article 3 of Chapter 8 of Title 42, has—roprior—fetony

comrvictior; and the court imposes a sentence of probation or not more than 12 months

of imprisonment followed by a term of probation, notte-inchrdeasptit-serterres; the

court shall include a behavioral incentive date in its sentencing order that does not

exceed three years from the date such sentence is imposed. Within 60 days of the
expiration of such incentive date, if the defendant has not been arrested for anything
other than a nonserious traffic offense as defined in Code Section 35-3-37, has been
compliant with the general and special conditions of probation imposed, and has paid
all restitution owed, the Department of Coramunity Supervision shall notify the
prosecuting attorney and the court of such facts, The Department of Community
Supervision shall provide the court with an order to terminate such defendant's
probation which the court shali execute unless the court or the prasecuting attorney
requests a hearing on such matter within 20 days of the receipt of such order. The court
shali take whatever action it determines would be for the best interest of justice and the
weifare of society.”

"(2)(A) Active probation supervision shall terminaie in al cases no later than two years
from the commencement of active probation supervision unless specially extended or
reinstated by the sentencing court upon netice and hearing and for good cause shown;

provided, however, that in those cases involving tire;

S B, 407
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{i)_The collection of restitution, the period of active probation supervision shali
remain in effect for so long as any such obligation is outstanding, or until termination
of the sentence, whichever first occursramd-for-thosecases-imvotvinga;

(ii)_A conviction under Chapter 15 of Title 16, the 'Georgia Street Gang Terrorism
and Prevention Act,' the period of active probation supervision shall remain in effect
until the termination of the sentence, but shall not exceed five years unless as
otherwise provided in this paragraph; or

{iii). A gonviction that requires the defendant to register on the state sexual offender
registry pursuart to Code Section 42-1-12, the period of active probation supervision

shall remain jn effect until the court orders unsupervised probation. or until

termination of the sentence, whichever first occurs.

{B) Probation supervision Supervision shall not be required for defendants sentenced

to probation while the defendant is in the legal custody of the Department of

Corrections or the State Board of Pardons and Paroles.”

“(d)(1} As used in this subsection, the term:

{A) "Developmental disability' shall have the same meaning as set forth in_Code
Section 37-1-1.

(B} ‘'Indigent' means an individual who earns less than 100 percent of the federa)

poverty guidelines uniess there is evidence that the individual has other resources that

might reasonably be used without undue hardship for such individual or his or her

dependents.

{C) 'Significant financial hardship' means a reasonable probability that an individual
will be ungble to satisfy his or her financial obligations for two or more consecutive
months,

() '"Totally and permanently disabled’ shall have the same meanine as set forth in

Code Section 49-4-80.

{2} In determining the financial gbligations, other than restitution, to impose on the
defendant, the court shall consider:

(A) The defendant's financial resources and other assets, including whether anv such

assets are jointly controiled:

{B)_The defendant's eamings and other income;

{C) The defendant’s financial obligations, including obligations to dependents;

(D) The period of time during which the probation order will be in effect:

(E) The goal of the punishment being imposed: and

{F} Anv other factor the court deems appropriate.

(3) In any case involving a violation of local ordinance, misdemeanor, or = felony in
which the deferidant has been punished in whole or in part by a fine, the senterrcingjudge

3. B. 407
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court shali be authorized to allow the defendant to satisfy such fine throughreommrdiy
service-asdefired—irCodeSectiomr42=3=5% orany fee imposed in connection with
probation supervision through e upity service as set forth in Article 3 of

of Title 42. One hour of community service shall equal the doliar amount of ong hour of
paid labor at the minimum wage under the federal Fair Labor Standards Act of 1938, in
effect on January 1, 28+7 2018, unless otherwise specified by the sentenchrgjudge court,
A defendant shall be required to serve the number of hours in community service which
equals the number derived by dividing the amount oftie—fine gwed by the defendant,
including moneys assessed by a provider of probation services, by the federal minimum
hourly wage or by the amount specified by the sentencimgiudge court. [fthe court orders

educational advancement. the court shall determine the numbers of hours required to be

completed. Prior to or subseguent to sentencing, a defendant, or subsequent to
sentencing, a community supervisicn officer, may request that the court make all orany
portion of afure the amount owed by the defendant be satisfied under this subsection.

4) At ime of sentenci he court may waive the imposition of a fine, exclusive o

the payment of statutory_surcharges. vpon g determination that a defendant has a
significant financial hardship or inability to pay or other extenuating factors exist that
prohibit payment or collection of such fine. When determining significant financial
hardship, the court may consider whether the defendant is indigent and whether the
defendant or his or her dependents has a developmental disability or is totally and
permanently disabled. If the court waives the imposition of 2 fine under this paragraph,

it shall in i seat ti nd the defendant shall be requir ay the
tatut charges associated therewith.”
SECTION 2-7.

Said title is further amended by revising Code Section 17-10-8, relating to the requirement
of payment of fine us condition precedent to probation and the rebate or refund of fine upon

probation revocation, as follows:

"17-10-8,
(a) In amy a_felony case wherethetudgemay;by—anytavw—svauthorizing, placeon
ot comvicted-ofrfetoryrthe-jud  hisdisoretion :

thepersonrsoconvicted-asaconditforto-sochrprebation-Tiefirreshait,_when a statutory
fine amount is not set by law, upon conviction, the court may impose a fine not to exceed
$100,000.00 ortieamuontof themaxtmmfimewinchrmay be-fmposed-forconvictionrof

suetrafetonywhithever tsgreater.

(b) In any case wiwere when probation is reveked, the defendant shall not be entitled to any
rebate or refund of any part of the fine so paid.”

5. B. 407
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SECTION 2-8.
Code Section 35-3-37 of the Official Code of Georgia Annotated, relating to review of
individual's criminal history record information, definitions, privacy considerations, written
application requesting review, and inspection, is amended byrevising paragraphs (1) through
(3) of subsection {j) and subparagraph ($){4}(A), as follows:
"(3)(1) When an individual had a felony charge dismissed or noile prossed or was found
not guilty of such charge but was convicted of a misdemeanor offense that was not a

lesser included offense of the felony charge, such individual may petition the court in

which he or she was accused or convicted, as applicable. or, if such charge was

dismissed, the superior court in the county where the arrest occurred to restrict access to
criminal history record information for the felony charge within four years of the arrest.
Such court shall maintain jurisdiction over the case for this limited purpose and duration,
Such petition shall be served on the arresting law enforcement agency and the
prosecuting attorney. 1fahearing is requested, such hearing shall be held within 90 days
of the filing of the petition. The court shall hear evidence and shall grant an order
restricting such criminal history record information if the court determines that the
misdemeanor conviction was not a esser included offense of the felony charge and that
the harm otherwise resuliting to the individual clearly outweighs the public interest in the
criminal history record information being publicly available.

(2) When an individual was convicted of an offense and was sentenced to punishment
other than the death penalty, but such conviction was vacated by the trial court or
reversed by an appeliate court or other post-conviction court, the decision of which has
become final by the completion of the appellate process, and the prosecuting attorney has
not retried the case within two years of the date the order vacating or reversing the
conviction became final, such individual may petition the supertor court in thecounty
where-theconvictiorroeourred which_he or she was convicted to restrict access to
criminal history record information for such offense. Such court shall maintain
jurisdiction over the case for this limited purpose and duration. Such petition shal! be
served on the prosecuting attorney. [f a hearing is requested, such hearing shall be held
within 90 days of the filing of the petition. The court shall hear evidence and shall
determine whether granting an order restricting such criminal history record information
is appropriate, giving due consideration fo the reason the judgment was reversed or
vacated, the reason the prosecuting attorney has not retried the case, and the public's
interest in the criminal history record information being publicly available,

(3) When an individual's case has remained on the dead docket for more than 12 months,
such individual may petition the superior court in threcourdy—whers which the case is

pending to restrict access to criminal history record information for such offense. Such

S. B. 407
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petition shall be served on the prosecuting attorney. If a hearing is requested, such
hearing shall be held within 90 days of the filing of the petition. The court shall hear
evidence and shall determine whether granting an order restricting such criminal history
record information is appropriate, giving due consideration to the reason the case was
placed on the dead docker; provided, however, that the court shall not grant such motion
if an active warrant is pending for such individual.
{4Y(A) When an individual was convicted in this state of a misdemeanor or a series of
misdemeanors arising from a single incident, and at the time of such conviction such
individual was a youthful offender, provided that such individual successfully
compieted the terms of his or her sentence and, since completing the terms of his or her
sentence, has not been arrested for at least five years, excluding any arrest for a
nonserious traffic offense, and provided, further, that he or she was not convicted in this
state of a misdemeanor violation or under any other state's taw with similar provisions
of one or more of the offenses listed in subparagraph (B) of this paragraph, he or she
may petition the superfor coust in thecomty-wirere which the conviction occurred to
restrict access to criminal history record information. Such court shall maintain
jurisdiction over the case for this limited purpose and duration. Such petition shall be
served on the prosecuting attorney, 1f a hearing is requested, such hearing shall be held
within 90 days of the filing of the petition. The court shall hear evidence and shall
determine whether granting an order restricting such criminal history record
information is appropriate, giving due consideration to the individual's conduct and the

public's interest in the criminal history record information being publicly available.”

SECTION 2-9.
Chapter 5 of Title 40 of the Official Code of Georgia Annotated, relating to drivers' licenses,
is amended by adding a new subsection to Code Section 40-5-22, relating to persons not to

licensed, minimum ages for licensees, school enrollment requirements, driving training

requirements, and limited driving permits, to read as follows:

“(e) The department may issue a nrobationary licepse, limited driving permit. or ignition

interlock device limited drivi

Section 40-5-58, 40-5-64, 40-5-64.1. 40-5-75, 01.40-5-76."

3. B. 407
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SECTION 2-i0.

Said chapter is further amended by revising Code Section 40-5-786, relating to reinstatement
or suspension of defendant’s driver's license or issuance of ignition interlock device limited
driving permit, as follows:
"40-5-76,
(a)(1) A judge presiding in a drug court division, mental health court division, veterans

court division, or operating under the influence court division, as a reward or sanction to

the defendznt's behavior in such court division, may order the department to reinstate;

(A) _Reinstate a defendant’s Gepreig driver's license that has been or should be
suspended purstantto-CodeSectomt 5575 suspeidsuclriicense; orfssue under the
laws of this state;

(B) Issue to a defendant a limited driving permit orfgmittorrintertockdevice-trited
drivingpermitiraccordancewith—the—provistors using the guidance set forth in
subsections (¢}, (¢.1}, and {(d) of Code Section 40-5-64 or with whatever conditions the
court determines to be appropriate under the circumstances as-areward-or-sanction-to

guidance set forth in subsections {c) and {e) of Code Section 40-5-64.]1 or with
whatever conditions the court determines to be appropriate ynder the circumnstances: or

D) Suspend or revoke such license, limited driving permit, or ignition interlock device

limited driving permit.
(2) The court shall determine-whatfees; THanysii-bepand-tothedepartmrentforsach

reward-orsanction, provided-that-sich-feeshaltrot-bogreatertharthe—festomatly
mpcssdr-fm*st:cimrv-rm require the defendant to pay to the department the fee normally

rmit or ignition i vice limited driving permit or waiv h fee,
urt may grder the departrment to issue fo a defendant a limited driving permit
or ignition interlock device limited driving permit pursuant to this subsection for g
one-year period, and may allow such permit to be renewed for a one-vear period, and
shall provide the department with such order.
(b) If the offense for which the defendant was convicted did not directly relate to the

operation_of a motor vehicle, a A judge presiding in any court, other than the court

divisions specified in subsection {a) of this Code section, may order the department to
reinstate a defendant's driver's license that has been or should be suspended pursuantto
Code-Sectiomrdt-5=F5or, issue to a defendant a limited driving permit origmitiomrintertock

devicattnmiteddriving permitirraccordaees withrtheprovistons using the guidance set forth
in subsections (c), {c.1), and {d) of Code Section 40-5-64 if-theofferseforwhich-the

S. B. 407
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700  defemdartwascorrvicteddidnotdirectiy refate totheoperatiorrofamotorvehiche, or issue
701 to a defendant an ignition interlock device limited driving permit using the guidance set

702 forth in subsections (c) and (&) of Code Section 40-5-64,]. The court shall determimewhat
703 feesrHamyrshatbepaidtorthedepartment require the defendant (0, pay.to the department

704 the fee normally reguired for the reinstatement of such driver's license or issuance of such
705 limited driving permit or ignition interlock device timited driving permityproviched-that
706 suehfeesiratrmtbegreater tham e feeommatty TmposcdHforsuchrservices or waive such

707  fee. Such judge may also order the department to suspend a defendant's driver's license

708 thatcoukhavebeersaspended purstantto-Code-Section48=5+75, limited driving permit,

768 ar ignition interlock device limited driving permit as a consequence of the defendant’s

710 violation of the terms of his or her probation.

7H (c)(1) The department shall make a notation on a person’s driving record when his orher
712 driver's ticense was reinstated or suspended or he or she was issued a limited driving
713 permit or ignition interlock device fimited driving permit under this Code section, and
714 such information shall be made available in accordance with Code Section 40-5-2.

715 (2) The driver's license of any person who has a driver's license reinstated or suspended
716 in accordance with this Code section shall remain subject to any applicable
717 disqualifications specified in Article 7 of this chapter.

718  (d) The department shall credit any time during which a defendant was issued a limited
719 driving permit or ignition interlock device limited driving permit under subsection (a) of
720 this Code section toward the fulfiliment of the period of a driver's license suspension for

721 which such permit was issued.”

722 SECTION 2-11.
723 Title 42 of the Official Code of Georgia Annotated, relating to penal institutions, is amended

724 by revising Aricle 3 of Chapter 3, relating to community service, as follows:
725 "ARTICLE 3

726  42-3-50.

727 (a) As used in this article, the term:

728 (1) 'Agency' means any private or public agency-ororganizativrrapproved by thecourt
729 to—participatetmacommumity-serviceprogram gntity or_organization that provides

730 services to the public and enhances the sociai weifare and geperal well-being of the
7314 community. Such term may include educational institutions and religious organizations
732 that are nonprofit_corporations or are qualified as tax exempt under 26 U.5.C.

733 Section 501 (c¥3). ag it existed on March 1. 2018,

S. B. 407
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(2) *Community service' means uncompensated work by an offender with an agency for
thebemefit-of e vommunity pursuant to an order by a court as a condition of probation
or in liew_of pavment of financial obligations imposed by a court. Suchrtermrivchodes
uncompensated-servivebywrotfemder-wintvestrrthe househokd-ofadisatrled-person
amdprovidesaid-amdservicestosuchdsabled-persom-incleding—butnot-Hmited-to;
eooking, eoteaming shopping;driving, bathinganddressimg:

(3) '‘Community service officer’ means an individual appointed by the court to place and

supervise offenders sentenced to community service or educatjonal advancement. Such

term may-mrean includes a paid professional or a volunteer.

{4) 'Educational advancement' means attending s work or job skills training program. a

reparatorv class for the gener ucational development inloma imilar
activity,

(b} Except as provided in subsection (c) of this Code section, it shall be unlawful for an

agency or community service officer to use or allow an offender to be used for any purpose
resuiting in private gain to any individual.
{c) Subsection (b} of this Code section shail not apply to:
(1) Servi dedH e ralrtert . l " b
2} Work on private property because of a natural disaster; or
33(2) An order or direction by the sentetrcimg court.
(d)} Any person who violates subsection (b) of this Code section shall be guilty of a

misdemeanor,

42.3-51,
() Agencies desiring to aliow offenders to participate in a-commumnity—service their
program shall file with the court a letter of application showing:

(1) Eligibility;

(2) Number of offenders who may be placed with the agency;

{3) Work to be performed by the offender; and

(4) Provisions for supervising the offender.
(b) An agency selected for-the-community-service-program by the court shall work
offenders who are assigned to the agency by the court. 1fan offender violates a court order,
the agency shall report such violation to the community service officer.
{c) If an agency violates any court order ar provistonrof this article, the offender shall be
removed from the agency and the agency shall no longer be eligible to participate in the

court's community service gr educational advancement program.

3. B. 407
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(d) No agency or community service officer shall be liable at law as a result of any of such
agency's or community service officer's acts performed while an offender was participating

in & community service or educational advancement program. This Hmitation of liahility

shall not apply to actions on the part of any agency or community service officer which

constitute gross negligence, reckiessness, or willful misconduct.

42-3-52.
(a) Community service or educational advancement may be considered as a condition of

probation orin lieu of court imposed financial ghligations with primary consideration given

to the following categories of offenders:

(1) Traffic violations;

(2) Ordinance violations;

(3) Noninjurious or nondestructive, nonviolent misdemeanors;

{4) Woninjurious or nondestructive, nonviolent felonies; and

(3} Other offenders considered upon the discretion of the court.
(b} The court may confer with the prosecuting attorney, the offender or his or her attomey
ifthe offender is represented by an attorney, acommunity supervision officer, a community
service officer, or other interested persons to determine if the community service prograny
or gducational advancement is appropriate for an offender. A court order shall specify that
the court has aporoved community service or educational assistance for an offender. If
community service or educational advancament is ordered asareonditimrofprotation, the

court shall order:

(1) Not less than 20 hours nor more than 250 hours in cases involving traffic or
ordinance violations or misdemeanors, such service to be completed within one year; or
(2} Not less than 20 hours nor more than 500 hours in felony cases, such service to be
completed within three years.
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agencyilrtreapprovatboSticcomtshatitermmineaseldntewhilov it provide the
uiferderwithcertatirfrechourseachr-oweeks
G -Such-tivesimarrangement-shat-beterminated-by the-courtnpomrthe reguest oo
uiterderorthe-disabiad-persom—Ypumternimtiomrofsectrarmmgenment-te-cowrtsiatt
tetermine-if theoffender-has-mettheconditions o probetion
#y-Fhe-appropriate-sgency shalmake-personatcontactrwitrihe-disabledpersomroma
freqrentbasistoosme-tiesoictyand-welfreoftirediseliedperson
{h{c) The court may order an offender to perform community service hours in a 40 hour
per week work detail in [ieu of incarceration.

i{d) Community service or educational advancement hours may be added to original

court ordered hours as a disciplinary action by the court, as an additional requirement of
any program in lieu of incarceration, or as part of the sentencing options system as set forth

in Article 6 of this chapter.

42-3-53,

The community service officer shall place an offender sentenced to community service as
aconditionrofprotratfon or edycational advancernent with an appropriate agency. The
agency and work schedule shall be approved by the court. If the offender is employed at
the time of sentencing or if the offender becomes employed after sentencing, the
community service offiver shall consider the offender's work schedule and, to the extent
practicable, shall schedule the community service or educational advancement so that it
will not conflict with the offender's work schedule. This scheduling accommodation shall
not be construed as requiring the community service officer to alter scheduled community
service or educational advancement based on changes in an offender's work schedule. The
community service officer shall supervise the offender for the duration of the sentence
which requires community service sertence gr educational advancement. Upon completion
of the vormmmumity-service guch sentence, the community service officer shall prepare a
written report evaluating the offender's performance which shall be used to determine ifthe

conditions of probation or sentence have been satisfied,

42-3.54.
a-Fheprovistensof Article 2 of Chapter 8§ of this title shall be applicable 1o offenders

sentenced to community service as-aconditionrof probation or educational advancement
pursuant to this article. Theprovistons—of Article 3 of Chapter 8 of this title shall be

applicable to first offenders sentenced fo communjty service or edugational advancement
pursuant to this article. Fhe-provistonsof Article 6 of Chapter 8 of this title shal] be

S.B. 407
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applicable to misdemeanor or ordinance viclator offenders sentenced to community service

aswrconditivrofprobation or educational advancement pursuant to this article.
Wﬁmmdmwﬁeﬁmnﬁysmwbmwﬁmﬁaﬁmrm&dﬁr

5

o e ) . e rotrofferd I "
numberof-days:”

SECTION 2-12,
Said title is further amended by revising paragraph (2) of subsection (e) of Code Section
42-8-34, relating to sentencing hearings and determinations, preseatence investigations,
payment of fees, fines, and costs, post-conviction, presentence bond, continuing jurisdiction,
and transferral of probation supervisicn, as follows:
"(2) The court may convert fines, statutory surcharges, and probation supervision fees

to commurity service or educational advancement on the same basis as it allows a

defendant 1o pay a fine through community service or educational advancement as set

forth in subsection (d) of Code Section 17-10-1."

SECTION 2-13.
Said title is fusther amended by revising paragraph (2) of subsection (d) of Code Section
42-8-37, relating to the effect of termination of the probated portion of a sentence and review
of cases of persons receiving probated sentences, as follows:
“(2} When the court is presented with such petition, it shall take whatever action it

determines would be for the best interest of justice and the welfare of society. When such

petition is unepposed, the court shall jssue an order as soon as possible or atherwise set
the matter for a hearing within 90 days of receiving such_petition.”

SECTION 2-14.
Said title is further amended by revising paragraph (1) of subsection (b) of Code Section
42-8-62.1, reiating to limiting public access to first offender status, petitioning, and sealing
arecord, as follows:
“(b){(1) Atthe time of sentencing, or during the term of a sentence that was imposed
before July 1, 2016, the defendant may seek to limit public access to his or her first

offender sentencing information, and the court may, in its discretion, order any of the
following:

(A) Resirict dissemination of the defendant's first offender records;

S. B. 407
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(B) The criminal file, docket books, criminal minutes, final record, all other records of
the court, and the defendant's criminal history record information in the custody of the
clerk of court, including within any index, be sezled and unavailable to the public; and
{C) Law enforcement agencies, jails, or detention centers to restrict the defendant’s
criminal history record information ofarrest, including any fingerprints or photographs

taken in conjunction with such arrest.”

SECTION 2-15.
Said title is further amended in Code Section 42-3-66, relating to a petition for exoneration
and discharge, hearing, and retroactive grant of first offender status, by revising subsection
(2) and adding a new subsection to read as follows:
“(a)(1} An individual who gualified for sentencing pursuant to this article but who was
not informed of his or her eligibility for first offender treatment may, with the consent of
the prosecuting attorney, petition the superior court Trthercourty in which he or she was
convicted for exoneration of guilt and discharge pursuant to this article.
(2) An individual who was sentenced between March 18, 1968, and October 31, 1982,
to a period of incarceration not exceeding one year but who would otherwise have
qualified for sentencing pursuant to this article may, with the consent of the prosecuting
attorney, petition the superfor court frthecounty in which he or she was convicted for

exoneration of guilt and discharge pursuant to this article.”

"(h). There shall be no filing fee charged for a petition filed pursuans {a this Code section.”

SECTION 2-16,
Said title is further amended by revising subsection {d) of Code Section 42-8-102, relating
to probation and supervision, determination of fees, fines, and restitution, converting moneys
owed to community service, continuing jurisdiction, revocation, and transfer, as follows:
"(d} The court may convert fines, statutory surcharges, and probation supervision fees to
comimunity service gr educational advancement on the same basis as it allows a defendant
to pay a fine through community service or educational advancement as set forth in
subsection (d) of Code Section 17-10-1.7

SECTION 2-17.
Said titie is further amended by revising subsection (b) of Code Section 42-8-103, relating

to pay-only probation and discharge or termination of probation, as follows:

’(b) When pay-only probation is imposed, the probatiorsupervistorrfees total maximum
fee collected shall be capped so as not to exceed three months of ordinary probation

supervision fees at a monthly rate not to exceed the rate set forth in the contract between

S. B. 407
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903 the court and the provider of serviges, notwithstanding the number of cases for which a fine

206 and statutory surcharge were imposed or that the defendant was sentenced to serve
S07 consecutive sentences; provided, however, that collection of any-probatiomsupervision
908 such fee shall terminate as soon as all court imposed fines and statutory surcharges are paid
909 in full; and provided, further, that when all such fines and statutory surcharges are paid in
S0 full, the probation officer or private probation officer, as the case may be, shall submit an
911 order to the court terminating the probated sentence within 30 days of fulfillment of such
912 conditions. Fire Within 90 days of receiving such order, the court shall terminate jssue an
913 order terminating such probated sentence or issue an order stating why such probated

914 sentence shall continue.”

Gis SECTION 2-18.

916 Said title is further amended by revising paragraph (2) of subsection (b) of Code Section
917 42.8-105, relating to a probationer's obligation to keep officer informed of certain
918 information and tolling for failure to meet certain obligations, as follows:

919 *(2) In the event the probationer reports does not report to his or her probation officer or
920 private probation officer, as the case may be, within the period prescribed in
921 subparagraph {D) of paragraph (1) of this subsection, theprobatromer-sirrtbre-sebreduted
922 torappeat-orrthe-rextavatiablecourtcatendarfor-atrearing toconsiderwinther-the
823 probationsentencesiroutdbretotted such officer shall submit the affidavit required by this
924 subsection to the court. Ifthe probationer reports to his or her probation offfcer or private

925 obati he case m within t i i in subparagraph (D

926 of paragraph (1) of this subsection, such officer shall nejther submit such affidavit nor

927 seek a tolling order.

L

928 SECTION 2-19.
929  An Actrelating to the effect of a confinement sentence when guilt has not been adjudicated,

930 approved March 20, 1985 (Ga. L. 1985, p. 380), is amended by revising Section 3 as follows;

931 *SECTION 3.

932  This Act shall become effective upon its approval by the Gavernor or upon its becoming
933 law without such approval.”

934 SECTION 2-20.

935 Code Section 43-1-19 of the Official Code of Georgia Annotated, relating to grounds for
936 refusing to grant or revoking professional licenses, is amended by revising paragraph (4) of

937 subsection (a) and subsection (q} as follows:

S, B. 407
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"(43(A) Been arrested, charged, and sentenced for the commission of any felony, or any
erime involving moral turpitude, where when!
gratted;or
(i} A sentence for such offense was imposed pursuant to Article 3 of Chapter § of
Title 42 or another state's first offender laws:
(i} _A sentence for such offense was imposed nursuant to subsection (a) or (¢} of
Code Section 16-13-2;

(iii}_A sentence for such gffense was imposed as a result of a plea of nolo contendere:

or

3(iv) An adjudication of guilt or sentence was otherwise withheld or not entered

on the chargerexvept-witlrrespecttoapieaofnolocontendere,
(B} An T order entered purseant to theprovistonsof subsection (a) or (¢} of Code
Section 16-13-2, Article 3 of Chapter 8 of Title 42, refatingtoprobatiorof-first
offerders;orother or another state's first offender treatment order shall be conclusive
evidence of an arrest and sentencing for such sitre offense;”
“(9)(1) Notwithstanding paragraphs (3) and (4) of subsection (a) of this Code section or

any other provision of law, a elony_ or grime involving mora} turpitude

directly relates to the occupation for which the license is sought ar held, ne professional
licensing board shall refuse to grant 2 license to an applicant therefor or shall revoke the
license of a~person an_individual licensed by that board due solely or in part to =
{A) Conviction of any felony or any crime invoiving moral turpimde, whether it
oceurred in the courts of this state or any other state. territory, or country or in the
courts of the United States; orduetoanyarrestciargeand-sentence
(BY Arrest, charge. and sentsnce for the commission of any-fetorry such offense;
(CY Sentence for such offense pursuant to Article 3 of Chapter § of Title 42 or another
state's first offender laws;
(D) _Sentence for such offense pursuant to subsection (a) or (¢)_of Code Section
16-13-2;
(E) Sentence for such offense as a result of a plea of nolo contendere; or
(F). Adjudication of guilt or sentence was otherwise withheld or not entered.
et Freativrel ; o fot-ririchthe . :

Trefd:
(2} in determining if a felony or crime invelving moral turpitude directly relates to the

occupation for which the license is sought or held, the professional licensing board shall

consider:

S. B. 407
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{A) The nature and seriousness of the such felony or crime involving moral turpitude

and the relationship of v such felony or crime involving moral turpitude to the

occupation for which the license is sought or held;

(B} The age of the persom individual at the time the such felony or erime involving
moral turpitude was comemitted;

{C) The length of time elapsed since the such felony or crime involving moral turpifude
was committed;

(D) All circumstances relative to the such felony or erime involving moral turpitude,
including, but not limited to, mitigating circumstances or social conditions surrcunding

the commission of the such felony or crime involving moral turpitude; and

(E} Evidence of rehabilitation and present fitness to perform the duties of the

occupation for which the license is sought or held.”

PART 111
SECTION 3-1.

Chapter 2 of Title 31 of the Official Code of Georgia Annotated, relating to the Department
of Community Health, is amended by revising paragraph (1) of Code Section 31-2-1, relating
to tegislative intent and grant of authority, as follows:

"(1) Serve as the lead planning agency for all health issues in the state to remedy the

current situation wherein the responsibility for health care policy, purchasing, planning,

and regulation is spread among many different agencies and achieve determinations of

Medicaid eligibility for inmates fo attain services at long-term care facilities when he or

she Is being considered for parole:”

SECTION 3.2,
Said chapter is further amended in Code Section 31-2-4, relating to the departrment's powers,
duties, functions, and responsibilities, by deleting "and" at the end of division (d){10)(BXii),
by replacing the period with *; and" at the end of subparagraph (d){11){D), and by adding

two new paragraphs to read as follows:

"(12) In cooperation with the Department of Corrections and the State Board of Pardons

and Paroles, shall establish and implementa Medicaid eligibility determination procedure
that inmates being congidered for parole who are eligible for long-term care service

mnzy_apply for Medicaid: and

13)..Shall request federal approval for and facilitate the application of certificates of

need for facilities capable of providing long-term care services, with Medicaid as the

primary funding source. to inmates who are eligible for such services and funding upon

S. B. 407
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his or her release from_a public institution, as such term_is defined in Code Section
49.4.31."

SECTION 3-3.

Chapter 4 of Title 49 of the Official Code of Georgia Annatated, relating to public assistance,
is amended by revising Code Section 49-4-31, relating to definitions for old-age assistance,

as follows:

°49-4-31,

As used in this article, the term:
{1} 'Applicant’' means a person who has applied for assistance under this article.
{(2) 'Assistance’ means money payments to, medical care in behalf of, or any type of
remedial care recognized under state law In behalf of needy individuals who are 65 years
of age or older but does shali not include any such payments to or care in behaif of any
individual who is amrimmate-ofa-pobhic-institottorfecceptas—apatient-irranedicat
trstiutiorsorary-individeatwior s a patient in an institution for tuberculosis or mental

health or developmental disability services,
‘Medical institytion' means an institution that i ize rovide medical

nursing. or convalescent care.

unit or over which a governmental unit exercises administrative control.

(5} Recipient' means a person who has received assistance under this article.”

SECTION 3-4,

Said chapter is further amended by revising Code Section 49-4-32, relating 1o eligibility for

assistance under this article, as follows:

"49-4-32.
(a) Assistance shail be granted under this article to any person who:
(1) Is 65 years of age or older,
(2) Does not have sufficient income or other rescurces to provide a reasonable
subsistence compatible with decency and health;
3y ot tireti : - . — . . e

3 .

:
mstitutiorrmay;-however;-muake-appHeationTor-sweirasststarce-but-the—assistanee, 3
* £ 3

) Has not made an assignment or transfer of property for the purpose of remdering
mimsetfetigitle attaining eligibility for assistance under this article at any time within two

years immediately prior to the filing of application for assistance pursuant to this article;

S. B. 407
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£53(4) Has been a bona fide resident of this state for not less than one year; and

){3) 1s not receiving assistance under Article 3 of this chapter.
(b) Mo applicant shall be required to subscribe to a paupert's oath in order to be eligible for
assistance under this article.
(c) Finat oo ririmatofh rd orofor e
T | s hvisionthereofshat o steaForfe: ofad

ol . : e bechortrrett S 3 5
Inmates of any public institution meeting the requirements of subsection (a} of this Code
section may be granted assistance. provided such public institution has entered into an
agreement with the Department of Community Health to determine an inmate's eligibility

for assistance and services. Such agreement shall reguire the public institution or medical
institution providing services to such inmate to provide the Department of Communi

Health with the required monetary pavment to match the federa tching funds as set

forth_in federal law for the services received.”

SECTION 3-5,
Said chapter is further amended in Code Section 49-4-51, relating to definitions for aid to the
biind, by revising paragraph (2), by redesignating paragraphs (3) and (4) as paragraphs (4)
and {3), respectively, and paragraphs (5) and (6) as paragraphs (7) and (8), respectively, and
by adding new paragraphs to read as follows:
(2} 'Assistance’ means money payments to or hospital care in behalf of needy blind
individuals but does shall not include any such payments to or care in behalf of any such
individual who fsamrinmmateof-aputHcirstitution-(except-as-a-pattent-im-zredicat
{A) Is a patient in an institution for tuberculosis or mental illness or developmental
disability; or
{B) Has been diagnosed as having tuberculosis or being mentally ill or
developmentally disabled and is a patient in a medical institution as a result thereof,

{3) 'Medical institution' means an_institution that is organized to provide medical,

nursing. or convalescent care.”

" upit or gver which a governmental unit exercises administrative control.”

SECTION 3-6.
Said chaprer is further amended by revising subsection (b) of Code Section 49-4.52, relating

to eligibility for assistance under this article, as follows:

S. B. 407
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“(b) rtrassmtameemidertirsartihesnit-iesuspended-tn e eveni-oFmrd-darivgte
pertodofconfirement-trany-puitic-pemamstitutionafierfimatconvictorof-aceime
wgainsttetaws o itnsstate-orany-political-sutdivistorthereof Inmates of any public
de section may be srapted

assistance, provided such public institution has entered into an_aereement with _the

institution meeting the requirements of subsection (a) of thi

Department of Community Health to delermine an inmate's eligibility for assistance and
serviges. _Such agreement shail require the public institusion or medical institution

providing services to such inmate to provide the Department of Community Health with
the required monetary payment to match the federal matching funds as set forth in federal

jaw for the services received.”

SECTION 3-7.
Said chapter is further amended in Code Section 49-4-80, relating to definitions for aid to the
disabled, by revising paragraph (2}, by redesignating paragraphs (3) and (4) as paragraphs
(5) and {6), respectively, and by adding new paragraphs to read as follows:
“(2) 'Assistance' means money payments to, or hospital care in behalf of, needy

individuals who are totally and permanently disabled but does not include any-suclr

nstiution-texceptasapatientimr-amedicaHnstitutiontor any individual:

{A) Who is a patient in an institution for tuberculosis or mental illness or
developmental disability; or

(B) Who has been diagnosed as having tubsrculosis or being mentally ill or

developmentally disabled and is a patient in a medical institution as a result thereof.

unit or gver which a governmental unit exercises administrative control.”

SECTION 3-8,
Said chapter is further amended in Code Section 49-4-81, relating to eligibility for assistance
under this article, by adding a new subsection to read as follows:

(e} Inmates of any pubtic institution meeting the requirements of subsection () of this

ode section may be granted assistance. provided such public instituti s entered jnt

an e with the Department of unt lth fo mine ap inmate’

eligibitity for assistance and services. Such agreement shall require the public institution
or medical institution providing services to_such inmate to provide the Department of

5. B. 407
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Community Health with the regquired monetary payment to match the federal matching
funds as set forth in federal Iaw for the services received.”

PARTIV
SECTION 4-1,

Title 16 of the Official Code of Georgia Annotated, relating to crimes and offenses, is
amended by revising subparagraph {a)(6)(B) of Code Section 16-8-12, relating to penalties
for theft in violation of Code Sections 16-8-2 through 16-8-9, as follows:

“(B) [fthe property which was the subject of the theft offense was a destructive device,

explosive, or firearm, by imprisonment for not less than one year nor more than ten

vears; provided, however, that upon 2 second or subsequent conviction. by
imprisonment for not less than five nor more than tep years:”

SECTION 4-2.
Said title is further amended by revising Code Section 16-9-70, relating to criminal use of
an article with an altered identification mark, as follows:
"16-9-70.
(a) Asused inthis Code section. the term firearm' shall have the same meaning as set forth
in division {(a)(6YAXiii) of Code Section 16-8-12.

{b) A person commits the offense of criminal use ofan article with an altered identification

mark when he or she buys, sells, receives, disposes of, conceals, or has in his or her
possession a radio, piano, phonograph, sewing machine, washing machine, typewriter,
adding machine, comptometer, bicycle, firearm, safe, vacuum cleaner, dictaphone, waich,
watch movement, watch case, or any other mechanical or electrical device, appliance,
contrivance, material, vessel as defined in Code Section 52-7-3, or ather piece of apparatus
or equipment, other than a motor vehicle as defined in Code Section 40-1-1, from which
he or she knows the manufacturer's name plate, serial number, or any other distinguishing
number or identification mark has been removed for the purpose of concealing or
destroying the identity of such article,

tb¥cH1) A person convicted of the offense of criminal use of an article,_other than a

firearm, with an aitered identification mark shall be guiltv of a felony and upon

conviction shall be punished by imprisonment for not less than one vear nor more than

five years,

2} A person convicted of the offense of criminal fafi with an alte

identification mark shall be guilty of a felony and upon conviction shall be punished by

imprisonment for not less than one vear nor more than ten vears: provided. however, that

S. B. 407
-33.




1146
1147
1148
1149
1150
1151
1152

1170
H71
1172
1173
1174
1173
1176
1177
1178
1179
1180

15 SB 407/AP

upon a second or subsequent conviction, by imprisonmert for not less than five nor more

than ten vears,
fe)(d) This Code section dows shall not apply to those cases or instances where when any

of the changes or alterations enumerated in subsection ) (b) of this Code section have
been customarily made or done as an established practice in the ordinary and regular
conduct of business by the criginal manufacturer or by his jtg duly appointed direct

representative or under specific authorization from the original manufaciurer.”

SECTION 4-3.

Said title is further amended by revising Code Section 16-11-113, relating to the offense of

transferring a firearm to an individual other than the actual buyer, as follows:

"16-11-113,
(2) Any persan who knowingly attempts to solicit, persuade, encourage, or entice any

dealer to transfer or atherwise convey a firearm otherthan to an individual who is not the

actual buyer, 1o an individual who is on probation as a felony first offender pursusnt to
Article 3 of Chapter 8 of Title 42, to an individual who is on probation and sentenced for

a felony under subsection (a) or () of Code Secti -13-2 an indivi wh

been convicted of a fefony by a court of this state or any other state, as well as any other

person who willfully and intentionally aids or abets such person, shal be guilty of a fefony

and upon conviction shall be punished by imprisonment for not less than one vear nor mare

than five vears; provided, however, that upon a second or subsequent conviction, by

imprisonment for not le n five nor en vears.
(b} This Code section shall not apply to a federal law enforcement officer or a peace
officer, 25 defined in Code Section 16-1-3, in the performance of his or her official duties

or other person under such officer's direct supervision,”

SECTION 4-4,

Said title is further amended by revising subsections (b), (b.1), and (f) of Code Section

16-11-131, relating to possession of firearms by convicted felons and first offender

probationers, as follows:

“(b) Any person who is on probation as a felony first offender pursuant to Article 3 of

Chapter 8 of Titie 42, who is on probation and was sentenced for & felony under subsection

(ayor (c) of Code Section 16-13-2, or who has been convicted of a felony by a court of this

state or any other state; by a court of the United States including its territories, possessions,
and dominions; or by a court of any foreign nation and who receives, possesses, or
transports any firearm commits a felony and, upon conviction thereof, shall be imprisoned
for not less than one ygar nor more than five ten years; provided, however, that upon a

S. B, 407
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sgeond or subsequent convicti uch person shall be imprisoned for not less than five nor
more than ten.vears; provided, fusther, that if the felony asto for which the person is on

probation or has been previcusly convicted is a forcible felony, then upon conviction of
recelving, possessing, or transporting & firearm, such person shall be imprisoned for a
period of five years.

{b.1) Any person who is prohibited by this Code section from possessing a firearm because
of conviction of a forcible felony or because of being on probation as a first affender or
under conditional discharge for a forcible felony purswam-totiis-Codeseetion and who

attempts to purchase or obtain transfer of a firearm shall be guilty of a felony and upon

conyiction shall be punished by impriscnment for not less than one year nor more than five

years, provided, however, that upon a second or subsequent conviction, such person shall
be punished by imprisonment for not fess than fiv

"(f} Any person placedtonprobation sentenced as a first offender pursuant to Article 3 of
Chapter & of Title 42 gr sentenced pursuant to subsection (a) or {¢) of Code Section

16-1.3-2 and subsequently discharged without court adjudication of guilt as a matter of law

pursuant to Code Section 42-8-60 or 16-13-2, as applicable, shall, upon such discharge, be

relieved from the disabilities imposed by this Code section.”

SECTION 4-35.

Code Section 16-13-60 of the Official Code of Georgia Annotated, relating to privacy and
confidentiality, use of data, and security program for the prescription drug monitoring

program data base, is amended by revising subsection (c) as follows:

"(¢) The department shall be authorized to provide requested prescription information
collected pursuant to this part only as follows:
(1) To persons authorized to prescribe or dispense controlled substances for the sole
purpose of providing medical ar pharmaceutical care to a specific patient;
(2} Upon the request of a patient, prescriber, or dispenser about whom the prescription
information requested concerns or upon the request on his or her behalf of his or her
attorney,
(3) To local or state law enforcement or prosecuterial officials pursuant to the issuance
of a search warrant from an appropriate court or official in the county in which the office
of such law enforcement or prosecutorial officials are located purswarnt-to-Article-2-of
Ehapter5of Titte 17 or to federal law enforcement or prosecuiorial officials pursuantto
the as allowed by federal law by the issuance of a search warrant pursmant-to-24-t:5:€:
or, a grand jury subpoena prrsmarttoH8-H-5-C;, an administrative subpoena. or a civil

investigative demand;

S. B. 407
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(4) To the agency, the Georgia Compasite Medical Board or any other state regulatory
board governing prescribers or dispensers in this state, or the Department of Community
Health for purposes of the state Medicaid program, for health oversight purposes, or upon
the issuance of a subpoena by such agency, board, or Department of Community Health
pursuant to their existing subpoena power or to the federal Centers for Medicare and
Medicaid Services upon the issuance of a subpoena by the federal government pursuant
to its existing subpoena powers power;
{5)(A) To not more than two individuals who are members per shift or rotation of the
preseriber's or dispenser's staff or-employed-oi-the-healtirearefactitytnrrlrclrtic
S i  dedl it
Gy . e Fithe-26:
{rit-Are-eensed-mmder-Chapter 26 of Fitle43and submittotire-ammmatregistration

cod ron=stehrindividuatsshatmotbedeemed rr N

S I Feremistras I l somrfaiof-Gord

deemred-erermpted-fronrregistration—asset-forth-trsvbsection-<{gHof-Sode—Secthon
335,
(B) Such individuals may retrieve and review such information strictly for the purpose
of:
(i) Providing medical or pharmaceutical care to a specific patient; or
(i) Informing the prescriber or dispenser of a patient's potential use, misuse, abuse,
or underutilizaiion of prescribed medication;
(€) All information retrieved and reviewed by such individuals shall be maintained in
a secure and confidential manner in accordance with the requirements of subsection (f)
of this Code section; and
(D} The delegating prescriber or dispenser may be held civilly liable and criminally
responsible for the misuse ofthe prescription information obtained by such individuals;
{6} To not more than two individuals, per shift or rotation, who are employed or
cantracted by the health care facility in which the preseriber is practicing so long as the
medical director of such health care facility has authorized the particular individuals for
such access; amd
(7) In any hospital which provides emergency services, each prescriber may designate

two individuals, per shift or rotation, who are employed or contracted by such hospital

S.B. 407
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so lonpg as the medical director of such hospital has authorized the particular individuals

for sitch access; and

(8} To a prescription drug monitoring program operated by a government entity in

another state or an elegtronic medical re sysie rated by ascriber or heatth
care facility. provided the program or svstem, as determi v the department, containg
tegal ini i ical.n ical safeguards that meet or excaed the securit

measures of the department for the operation of the PDIMP pursuant to this part,”

PARTY
SECTION 5-1.

Article 2 of Chapter 4 of Title 20 of the Official Code of Georgia Annotaied, relating to
technical and adult education, is amended by adding & new Code section to read as follows:
"20-4-39,
Campus poticemen and other security personnel who are regular emplovess of the
Technical College System of Georgia shall have the power fo make arrests for offense

committed upon any property under the jurisdiction of the Technical College System of

Georgia and for offenses committed upon any public or private property within 500 feet

L]

of such property.

SECTION 5-2.
Chapter 8 of Title 20 of the Official Code of Georgia Annotated, relating to campus
policemen, {s amended by revising Code Section 20-8-4, relating to exemption of university
system campus policemen, as follows;
20-8-4.
A campus policeman exercising the power of arrest pursuant to Code Section 20-3-72 or
20-4-39 providing campus policemen and other security personnel of the University
System of Georgia or the Technical College System of Georgia with arrest powers for
offenses committed upon university system property or Technical College System of
Georgia property, respectively, shall be exempt from this chapter.”

SECTION 5-3,
Chapter 69 of Title 36 of the Official Code of Georgia Annotated, relating to mutual aid
regarding local government, is amended by revising Code Section 36-69-3, relating to
extraterritorial cooperation and assistance to local law enforcement agencies or fire

departments and commander of operations, as follows:

S. B. 407
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36-69-3.

(a)([} Upon the request of a local law enforcement agency for assistance in a focal
emergency, in the prevention or detection of violations of any law, in the apprehension
or arrest of any person who violates  criminal law of this state, or in any criminal case,
the chief of police or public safety director of any municipality or chief of police or
public safety director of any county police force may, with the approval of the governing
authority of any such officer’s political subdivision, and the sheriff of any county may
cooperate with and render assistance extraterritorially to such local law enforcement
agency requesting the same.
{2)(A) Upon the request of a local law enforcement agency for assistance in a local
emergency, in the prevention or detection of violations of any law, in the apprehension
or arrest of any person who violates a criminal law of this state, or in any criminal case,
the public safety director or chief of police of any institution within the University
System of Georgia or the Technical College System of Georgia may, with the approval
of the president of such institution, cocperate with and render assistance
extraterritorially to such law enforcement agency requesting the same.
(B) Upon the request for assistance in a local emergency, in the prevention or detection
of violations of any law, in the apprehension or arrest of any person who violates a
criminal law of this state, or in any criminal case, which request is made by a public
safety director or chief of police of any institution within the University System of

Geargia or the Technical College System of Georgia after approval by the president of

such institution, the chief of police or public safety director of any municipality or citief
ofpoticeorpublicsafetydirectorof any county police force may, with the approval of
the goveraing authority of any such officer's poiitical subdivision; and the sheriff of the
county, may cooperate with and render assistance extraterritorially to such law

enforcement agency of the institution requesting the same.

(b) Upon the request of any local fire department for assistance in a local emergency, in

preventing or suppressing a fire, or in protecting life and property, the fire chief or public

safety director of any local political subdivision mzy, with the approval of the governing

authority of such political subdivision, cooperate with and render assistance

extraterritorially to such local fire department requesting the same,

(¢} Upen therequest of any local law enforcement agency or local director of ernergency

medical services for assistance in a local emergency or in transporting wounded, injured,

or sick persons to a place where medical or hospital care is furnished, emergency medical

technicians employed by a political subdivision may, with the approval of the governing

authority of such political subdivision, cooperate with and render assistance

8. B. 407
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extraterritorially to such local law enforcement agency or local director of emergency
services.

{d) Authorization for furnishing assistance extraterritorially may be granted by the sheriff
of any county or the governing authority of a local political subdivision or the president of
an institution within the University System of Georgia or ihe Technical College Svstem of
(eorgia ta any of its agencies or employees covered by this Code section prior to any
occurrence resulting in the need for such assistance; provided, however, that any prior
autharization granted by the president of an institution within the University System of

Gecrgia or the Technical College System of Georgia for the furnishing of assistance

extraterritorially must be submitted to and approved by the board of regents or the State

Board of the Technical College System of Georgia, respectively, before it becomes

effective. Such authorization may provide limitations and restrictions on such assistance
furnished extraterritorially, provided that such limitations and restrictions do not conflict
with the provisions of Code Sections 36-69-4 through 36-69-6.

{#) The senior officer of the pubtic safety agency of a political subdivision or institution
within the University System of Georgia or the Technical College Svstem of Georgia

which requests assistance in 2 local emergency as provided in this Code section shall be

in command of the local emergency as to sirategy, tactics, and overall direction of the
operations with respect to the public safety officers and employees rendering assistance
extraterritorially at the request of such public safety agency. All orders or directions
regarding the operations of the public safety officers and employees rendering assistance
extraterritorially shall be relayed to the senior officer in command of the pubiic safety

agency rendering assistance extraterritorially.”

SECTION 5-4,

Said chapter is further amended by inserting "or the Technical College System of Georgia®

after "University System of Georgia" each time said phrase occurs in:

{1) Code Section 36-36-2, relating to "Local emergency" defined.

(2) Code Section 36-36-4, relating to powers and duties of emplovees of political
subdivision or institution within the University System of Georgia who are rendering aid.
(3} Code Section 36-36-5, relating to responsibitity for expenses and compensation of
employees.

(4) Code Section 36-36-6, relating to applicability of privileges, immunities, exemptions,
and benefiis.

(3} Code Section 36-36-7, relating to liability for acts or ornissions of responding agency
employees.

(6) Code Section 36-36-8, relating to construction of chapter,

S. B. 407
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1356 PART V1
1357 SECTION 6-1.

1358 Al laws and parts of laws in conflict with this Act are repealed.
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